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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 5744/September 27, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12831/September 27, 1976 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 19694/September 27, 1976 


INVESTMENT CO. ACT OF 1940 
Release No. 94591/September 27, 1976 


NOTICE OF PROPOSED EXPERIMENTAL SHORT REG- 
ISTRATION FORM AND PROPOSED AMENDMENTS OF 
RELATED RULES 


The Securities and Exchange Commission today published 
for comment: 


(1) proposed Form S-14A [17 CFR 239.28], an optional 
short form for registration under the Securities Act of 1933 
(“Securities Act’) [15 U.S.C. 77a et seq., as amended by 
Pub. L. No. 94-29 (June 4, 1975)] of securities of certain 
issuers to be issued in reclassifications and business com- 
binations of the character described in Securities Act Rule 
145(a) [17 CFR 230.145(a)]: 


(2) a proposed amendment to Rule 429(a) under the 
Securities Act [17 CFR 230.429(a)] which would make the 
rule unavailable if the issuer's latest registration statement 
was filed on Form S-14A; and 


(3) proposed amendments to Rule 14a-3 [17 CFR 240.14a- 
3], 14a-6 [17 CFR 240.14a-6], 14a-11 [17 CFR 240.14a- 
11], 14a-12 [17 CFR 240.14a-12], 14c-2 [17 CFR 240.14c- 
2] and 14c-5 [17 CFR 240.14c-5] under the Securities 
Exchange Act of 1934 (‘Exchange Act”) [15 U.S.C. 78a et 
seq., aS amended by Pub. L. No. 94-29 (June 4, 1975)] to 
provide that material filed in a Form S-14A registration 
statement under the Securities Act would satisfy the infor- 
mational and filing requirements of the proxy or informa- 
‘ tional rules under Section 14 of the Exchange Act. 


This release contains a brief synopsis of certain significant 
aspects of the proposals. 


BACKGROUND AND PURPOSE 


The registration of securities and solicitation of proxies in 
business combination transactions of the character de- 
scribed in Securities Act Rule 145(a) have resulted in some 
of the longest and most complex disclosure documents filed 
with the Commission and provided to investors. The size 
and complexity of these documents are such that many 
investors cannot realistically be expected to read and study 
them, particularly when their holdings in the securities 
involved are so small that the transactions described would 
have only a limited impact upon them. The Commission 
believes, therefore, that such investors may be better 
served if they were provided with a prospectus (and proxy 
or information statement) which is substantially shorter and 
simpler. On the other hand, the Commission believes that 
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detailed information relating to such transactions should be 
made readily available, on a timely basis, to investors who 
wish to receive it. 


Accordingly, the Commission is proposing a new optional 
short form, to be designated Form S-14A, for the registra- 
tion of securities to be issued in specified business combi- 
nation transactions by issuers meeting the requirements for 
use of Form S-7 [17 CFR 239.26].' This proposed new form 
would provide for a short prospectus (and proxy or informa- 
tion statement), consisting principally of information con- 
cerning the transaction in which the registered securities are 
to be issued. More detailed information concerning the 
transaction, and the parties to the transaction, would be filed 
with the Commission as a new Part Il of the registration 
statement and incorporated by reference in the prospectus 
The registrant would be required to provide Part Il, at its 
own expense, upon request. 


This proposal is intended to result in a prospectus (and 
proxy or information statement) which can be more easily 
read and understood by many investcrs and, at the same 
time, to require additional detailed information to be pro- 
vided to those investors who wish to receive it. The proposal 
also should reduce mailing and printing costs incurred by 
registrants. 


The success of this new form will depend on the coopera- 
tion of issuers in preparing the prospectus as concisely and 
clearly as possible. While the proposed form would permit 
substantive information to be omitted from Part | of the 
registration statement if it is included in Part II, should the 
form be adopted, the Commission would expect issuers to 
exercise care in the preparation of a registration statement 
pursuant to the form to make sure that Part | is not 
misleading to investors. 


The proposition that an investor need not be directly fur- 
nished all material information about an issuer before mak- 
ing an investment decision is not new. Billions of dollars 
worth of securities are purchased and sold in the trading 
markets each year by investors who are not provided copies 
of prospectuses before they make their investment deci- 
sions. However, considerable information is available to the 
markets and thus to investors in the form of annual, 
quarterly and current reports and proxy statements on file 
with the Commission. And, the Commission has recognized 
that, in a number of analogous situations, economic reality 
does not require that an investor be provided with a full 
prospectus, or any prospectus. 


For example, Form S-16 [17 CFR 239.27], one of the short 
forms for registration of securities under the Securities Act, 
requires only a limited amount of information in the prospec- 
tus, relying on incorporation by reference of Exchange Act 
reports and proxy statements. Similarly, Form S-8 [17 CFR 
239.16b] under the Securities Act permits extensive incor- 
poration of material previously furnished to employees being 
offered securities pursuant to employee benefit plans. And 
Securities Act Rule 153 [17 CFR 230.153] severely curtails 
the prospectus delivery requirements in connection with 
secondary transactions in exchangelisted securities. 


The foregoing examples represent curtailed disclosure re- 
quirements for secondary or other transactions not involving 
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direct financing by the issuer. However, primary financing 
transactions also are subject to similar provisions. Thus, 
Securities Act Forms S-1 [17 CFR 239.11] and S-7 permit 
summary prospectuses, which summarize certain items of 
information and omit others, to be used during the period 
between the filing and effective dates of a registration 
statement, although a full prospectus is still required to be 
delivered with or prior to confirmation of the transaction. 


Proposed Form S-14A represents another effort by the 
Commission to improve the corporate disclosure process in 
light of the economic and practical realities of investment 
decision-making. While detailed disclosure is considered by 
many investors to be necessary to an informed investment 
decision, many other investors may not read or wish to 
receive such detailed information. Accordingly, Form S-14A 
is intended to provide information which would be useful in 
making an investment decision and, at the same time, to 
make the detailed disclosure believed by many to be 
essential to an informed investment decision available upon 
request to interested stockholders and others. 


The Commission recognizes, however, that proposed Form 
S-14A presents many difficult legal and policy issues which 
have not yet been resolved and some of which may not be 
subject to resolution under existing law. Nevertheless, the 
Commission firmly believes that it is necessary, to the 
extent possible, to simplify corporate disclosure documents 
and therefore wishes to receive the benefit of public com- 
ments on this proposal. 


Like Forms S-7, S-8 and S-16 which take into consideration 
information otherwise filed with the Commission and availa- 
ble to the public, proposed Form S-14A would be in the 
nature of an experiment. Accordingly, if the proposals 
published today are adopted, the Commission will carefully 
monitor the use of the form to determine whether it serves 
the objectives of the federal securities laws. 


SYNOPSIS OF THE PROPOSALS 
|. Proposed Form S-14A 


Proposed Form S-14A would be an optional form available 
to certain issuers for registration under the Securities Act of 
securities to be issued in specified business combination 
transactions. As proposed, it would consist of three parts: 
Part |, the statutory prospectus delivered to all security 
holders containing only certain specified information and an 
undertaking to furnish Part Il without charge upon request; 
Part Il, containing more detailed information which would be 
incorporated by reference in the prospectus; and Part Ill, 
which would contain the standard information usually filed 
with the Commission as Part Il of a registration statement. 
The proposed S-14A prospectus (Part |) is intended to 
satisfy the informational requirements of Section 10(a) of 
the Securities Act and its delivery is intended to meet the 
delivery requirements of Section 5(b)(2) of that Act. The 
proposed S-14A prospectus would also serve as the proxy 
or information statement used in connection with the trans- 
action and would meet the informational and filing require- 
ments of the proxy or information rules under Section 14 of 
the Exchange Act, where applicable. 


A detailed discussion of the conditions to use and the 


contents of the proposed form are set forth below. 
A. Rule as to Use of Proposed Form S-14A 


Proposed Form S-14A would be available to issuers which, 
at the time of filing the registration statement, meet the 
requirements for use of Form S-7 [17 CFR 239.26] and 
could be used for registration under the Securities Act of 
securities to be issued in a reclassification or business 
combination transaction of the character specified in Securi- 
ties Act Rule 145(a). In a consolidation, the proposed form 
could be used by an issuer not yet in existence only if each 
existing corporation which is a party to the consolidation 
meets the requirements for use of Form S-7. Forms S-1 [17 
CFR 239.11] and S-14 [17 CFR 239.23] would remain 
available for the registration of securities in a Rule 145(a) 
transaction by issuers not eligible, or not desiring, to use 
Form S-14A. 


As a further condition to use of the proposed form, the 
prospectus (proxy statement) would be required to be 
delivered to security holders whose vote or consent is 
solicited at least 40 days prior to the date on which the 
meeting of such security holders is held or on which the 
transaction is effectuated, if no such meeting is held. This 
condition is intended to provide security holders with suffi- 
cient time in which to examine the prospectus; to request, 
obtain and examine Part Il of the registration statement; and 
to execute and return a proxy. 


In addition, the form would not be available unless the only 
matters intended to be acted upon are with respect to a plan 
for the Rule 145(a) transaction; the authorization, issuance, 
modification or exchange of securities in connection with the 
Rule 145(a) transaction; or proposals of security holders 
included pursuant to Rule 14a-8 [17 CFR 240.14a-8] under 
the Exchange Act. Issuers wishing to act simultaneously on 
additional matters would have the option of using either 
Form S-14 or a separate proxy or information statement 
describing such other matters. 


B. Documents Comprising the Registration Statement 


Under the proposal, the S-14A registration statement would 
consist of the facing sheet; the prospectus containing the 
information specified in Part | of the form; the information 
called for by Part Il, which would be incorporated in the 
prospectus by reference; the information called for by Part 
lil; exhibits, signatures, consents of experts, and other 
information, undertakings or documents filed as part of the 
registration statement. 


C. Compliance with Proxy or Information Rules 


In order to minimize the burdens on issuers, the proposed 
form would provide that a prospectus containing the infor- 
mation specified by the form would meet the informational 
requirements of the proxy or information rules under Section 
14 of the Exchange Act and could be in the form of a proxy 
or information statement. Further, material filed in the regis- 
tration statement would meet the filing requirements of the 
proxy or information rules, where applicable. 


D. Unavailability of Form for Reoffers or Resales 
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Under the proposal, a Form S-14A prospectus would con- 
sist principally of information concerning the subject busi- 
ness combination transaction and would contain only limited 
information concerning the registrant and other parties to 
the transaction (although substantial information regarding 
such persons would be incorporated by reference in the 
prospectus from Part Il of the registration statement and 
made available upon request). The Commission believes 
that such a prospectus would not be appropriate for use in 
connection with offers or sales of the registered securities to 
persons who are not security holders of a party to the 
transaction. Accordingly, proposed Form S-14A includes an 
instruction prohibiting use of the Form S-14A prospectus for 
reoffers or resales of securities acquired pursuant to a 
registration statement on the form by any affiliate of the 
registrant or any other persons who may be deemed to be 
underwriters of the securities. Instead, reoffers or resales of 
securities by such persons would have to be made pursuant 
to a registration statement on any other available form 
under the Securities Act, such as Form S-16, or pursuant to 
an appropriate exemption from the registration requirements 
of the Act, such as Regulation A or Rule 145(d). 


E. Information Required in the Prospectus 


Proposed Form S-14A is designed to provide for a shorter, 
simpler prospectus which will be more understandable to 
ordinary investors. Registrants are urged to present infor- 
mation in the prospectus as clearly and concisely as possi- 
ble. Accordingly, a summary in the forepart of the prospec- 
tus generally would not be required. 


1. Information Required by Proxy or Information Rules 


Since the S-14A prospectus could be in the form of a proxy 
or information statement, Item 1 of the proposed form would 
require that the prospectus include information relating to 
the voting of shares, such as procedures for revoking a 
proxy, persons making the solicitation, voting securities and 
principal holders thereof, the vote required for approval, and 
similar information required to be included in any proxy or 
information statement regardless of the matter being acted 
upon. In addition, an issuer would be permitted to use the 
prospectus as a proxy or information statement with respect 
to the authorization, issuance, modification or exchange of 
the registered securities in connection with the proposed 
Rule 145(a) transaction, provided that the prospectus con- 
tains the additional information relating to such matters 
required by the proxy or information rules under the Ex- 
change Act. 


2. Information Regarding the Plan of Proposed Action and 
Related Matters 


A prospectus prepared pursuant to proposed Form S-14A 
would consist principally of information regarding the trans- 
action in which the registered securities are to be issued. 
Specifically, Items 2 through 5 and Item 7 of the proposed 
form would require in the prospectus brief descriptions of: 
(1) the securities being registered; (2) the material features 
of the plan, the reasons therefor and general effect thereof 
on rights of existing security holders; (3) comparative mar- 
ket prices of securities affected by the plan; (4) dissenters’ 
rights with respect to the plan; (5) material interests of 
management and others in the proposed transaction; and 
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(6) a list of parents of the registrant to indicate control 
currently and as affected by the plan. 


3. Information Regarding the Parties to the Proposed 
Transaction 


The S-14A prospectus also would include abbreviated infor- 
mation concerning the parties to the proposed transaction, 
with appropriate cross-reference to more detailed informa- 
tion set forth in Part Il of the registration statement, which 
would be incorporated by reference in the prospectus. Item 
6 of proposed Form S-14A would require that the prospec- 
tus include very brief statements of the business and certain 
material legal proceedings of each party to the transaction, 
including lines of business information. In addition, Item 8 
would require a brief financial information consisting of 
specified income statement, per share, and balance sheet 
data in tabular form for each party to the transaction on an 
historical and pro forma combined basis, including compar- 
ative per share data equated to a common basis of ex- 
change. A brief textual discussion would explain material 
changes in the income data from period to period. 


This disclosure is intended to inform security holders of the 
general nature of the more detailed business and financial 
information set forth in Part Il of the registration statement, 
which would be available upon request. 


4. Statements of Available Information and Information 
Incorporated by Reference 


Proposed Form S-14A would require the registrant to in- 
clude a statement in the prospectus informing security 
holders that it files reports under the Exchange Act which 
may be inspected, copied and obtained at specified offices 
of the Commission. 


A further statement would be required to advise security 
holders that significant additional substantive information 
which may be necessary to make a more informed invest- 
ment decision regarding the proposed transaction has been 
filed with the Commission as Part Il of the registration 
statement. Such information would be briefly described and 
incorporated by reference in the prospectus. The registrant 
would be required to promptly provide Part Il upon request, 
at its own expense, and to furnish with each prospectus a 
pre-addressed, postage-paid card, envelope, or similar ma- 
terial which a person could use to request Part II. Security 
holders would be encouraged to request Part II or to seek 
professional investment advice. The requirements for de- 
scribing and furnishing Part II are set forth in Item 9 of the 
proposed form. 


F. Information Available Upon Request 


Under the proposal, Part Il of an S-14A registration state- 
ment would consist principally of descriptions of business, 
legal proceedings, management, and financial statements. 
Part Il would be incorporated in the prospectus by reference 
and made available upon request pursuant to the provisions 
of Item 9 of the proposed form, outlined above. 


Specifically, Item 10 of the proposed form would require for 
each party to the transaction a description of business and 
related matters, including material legal proceedings, as 

















required by Item 5 of Form S-7. Disclosure contained in Part 
I, such as lines of business information, would not need to 
be repeated in Part Il. The same type of business disclosure 
would be required for each party to the transaction, even 
though only the registrant would be required to meet S-7 
standards. 


Item 11 of the proposed form would require that Part II 
include information regarding officers, directors and princi- 
pal security holders of the surviving or acquiring company, 
including remuneration and certain transactions with man- 
agement and others, as required by Items 6 and 7 of 
Schedule 14A of Regulation 14A under the Exchange Act. 
Item 12 would require that Part Il include a brief summary of 
provisions restricting the payment of dividends as to the 
securities to be registered. 


Historical and pro forma financial statements would be 
included in Part Il pursuant to Item 13 of the proposed form. 
Each subject company would be required to furnish audited 
statements of income and other financial statements and 
schedules meeting the requirements of Items 6 and 10 of 
Form S-7. However, a party to the proposed transaction 
which is not subject to the reporting requirements of the 
Exchange Act would be required to furnish audited financial 
statements only if practicable. 


In addition to the items of information specified above, Item 
14 of the proposed form would permit the registrant to 
include in Part Il of the registration statement any other 
information it deems necessary or appropriate. Any exhibits, 
such as the merger plan or copies of statutes covering 
dissenters’ rights, which registrant desires to make available 
to security holders, would be listed under Item 14 and 
delivered to persons requesting copies of Part Il. Item 15 
would call for interests of experts named in the registration 
statement. 


G. Other Information Proposed as Part of the Registration 
Statement 


Part Ill of proposed Form S-14A would contain information 
usually filed with the Commission as Part Il of a registration 
statement, including idemnification of officers and directors 
and a list of all exhibits filed. The only exhibits required 
would be those pertinent to the proposed offering, including 
material contracts referred to in Part | or Part Il of the 
registration statement. 


ll. Proposed Amendment to Rule 429 Under the Securities 
Act 


Securities Act Rule 429(a) [17 CFR 230.429(a)] permits the 
use of a combined prospectus in connection with the offer or 
sale of securities covered by two or more registration 
statements filed by the same issuer, if the most recent 
statement contains all of the information which would be 
required in a prospectus relating to the securities covered 
by the earlier registration statements. However, the Rule 
does not apply if the latest registration statement was filed 
on Form S-14 or S-16, because a prospectus for securities 
registered on those forms is not deemed suitable for securi- 
ties registered on other forms. Since the proposed S-14A 
prospectus would consist principally of information regard- 
ing the Rule 145(a) transaction and would permit substantial 


information to be incorporated by reference, it too would not 
be suitable for securities registered pursuant to other forms. 
Therefore, the Commission proposes to amend Rule 429(a) 
to prohibit the use of a combined prospectus if the latest 
registration statement if filed on Form S-14A. 


lll. Proposed Amendments to Exchange Act Rules 14a-3, 
14a-6, 14a-11, 14a-12, 14c-2, and 14c-5. 


A. Rule 14a3. Information to be Furnished Security Holders 


Exchange Act Rule 14a-3(a) [17 CFR 240.14a-3(a)] pro- 
vides that no solicitation subject to the proxy rules shall be 
made unless each person solicited is concurrently furnished 
or has previously been furnished a written proxy statement 
containing the information specified in Schedule 14A [17 
CFR 240.14a-101] under that Act. The Commission pro- 
poses to amend Rule 14a-3 to provide that material filed in 
a Form S-14A registration statement under the Securities 
Act containing the information required by that form would 
satisfy the requirements of the rule. 


B. Rule 14a-6. Material Required to be Filed 


The Commission proposes to amend Exchange Act Rule 
14a-6(j) [17 CFR 240.14a-6(j)] to provide that material filed 
in an S-14A registration statement under the Securities Act 
would satisfy the filing requirements of the proxy rules under 
the Exchange Act. This amendment would enable regis- 
trants to avoid filing copies of the registration statement as a 
proxy statement under the Exchange Act and paying a 
proxy filing fee. 


C. Rule 14a-11. Special Provisions Applicable to Election 
Contests 


Rule 14a-11(d) [17 CFR 240.14a-11(d)] under the Ex- 
change Act provides that, notwithstanding the provisions of 
Rule 14a-3(a), solicitations with respect to an election 
contest may be made prior to furnishing security holders a 
written proxy statement containing the information specified 
in Schedule 14A, provided that certain conditions are met. 
One of the conditions, as set forth in subparagraph (2) of 
the rule, is that no form of proxy be furnished to security 
holders prior to the time the written proxy statement re- 
quired by Rule 14a-3(a) is furnished, except in the situation 
where a proxy statement then meeting the requirements of 
Schedule 14A has already been furnished to security hold- 
ers. 


Since the proposed amendment to Rule 14a-3(a) would 
provide that a proxy statement included in a registration 
statement filed under the Securities Act on Form S-14A 
could contain the information specified in that form in lieu of 
the information specified in Schedule 14A, the Commission 
proposes to amend Exchange Act Rule 14a-11(d) to refer to 
Rule 14a-3(a) and to delete the reference to Schedule 14A. 


D. Rule 14a-12. Solicitations Prior to Furnishing Required 
Proxy Statement 


Rule 14a-12 under the Exchange Act [17 CFR 240.14a-12] 
provides that, notwithstanding the provisions of Rule 14a- 
3(a) under the Act, solicitations in opposition to prior solici- 
tations may be made before furnishing security holders a 
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written proxy statement containing the information specified 
in Schedule 14A, if certain conditions are met, including the 
same condition as that set forth in subparagraph (2) of Rule 
14a-11(d). 


The amendment to Rule 14a-12(a) proposed today, which is 
analogous to the proposed amendment to Rule 14a-11(d) 
outlined above, would delete the reference in the Rule to 
Schedule 14A and include instead a reference to Rule 14a- 
3(a). 


E. Rule 14c-2. Distribution of Information Statement 


Rule 14c-2(a) under the Exchange Act [17 CFR 240.14c- 
2(a)] requires an issuer subject to the information rules to 
transmit to its security holders a written information state- 
ment containing the information specified in Schedule 14C. 
To provide similar treatment for proxy material and informa- 
tion statements, the Commission proposes to amend Rule 
14c-2 to provide that material filed in a Form S-14A registra- 
tion statement would satisfy the requirements of the rule. 


F. Rule 14c-5. Filing of Information Statement 

In order to provide similar treatment for proxy material and 
information statements, the Commission proposes to amend 
Exchange Act Rule 14c-5(e) [17 CFR 240.14c-5(e)], to 
provide that material filed in a Form S-14A registration 
statement under the Securities Act would satisfy the filing 
requirements of Regulation 14C under the Exchange Act. In 
such instances, there would be no information statement 
filing fee required. 

PROPOSED AMENDMENTS 

The text of the proposed amendments is set forth below: 


1. 17 CFR Part 239 is proposed to be amended by adding a 
new § 239.28 to read as follows: 


§ 239.28 Form S-14A, optional form for registration of 


securities of certain issuers to be offered in certain transac- 
tions under Rule 145 (§ 230.145 of this chapter). 


SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 
FORM S-14A 
REGISTRATION STATEMENT 
UNDER 


THE SECURITIES ACT OF 1933 





(Exact name of registrant as specified in its charter) 





(State or other jurisdiction of in- 


(IRS Employer 
corporation or organization) 


Identification No.) 





(Address of principal executive offices, including Zip Code) 
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Registrant's telephone number, including area code 





(Name and address of agent for service) 


Approximate date of commencement of the proposed sale 
of the securities to the public 





CALCULATION OF REGISTRATION FEE 








Proposed 
Title of maximum 
securities Amount to offering 
to be be price per 
registered registered unit 


Proposed 

maximum 

aggregate Amount of 
offering registration 
price fee 











Form S-14A 
GENERAL INSTRUCTIONS 
A. Rule as to Use of Form S-14A 


(a) In addition to Form S-14 (§ 239.23) and Form S-1 
(§ 239.11), Form S-14A may be used for registration under 
the Securities Act of 1933 of securities of any issuer which 
at the time of filing the registration statement meets the 
requirements for the use of Form S-7 (§ 239.26), if such 
securities are to be issued in a transaction specified in 
paragraph (a) of Securities Act Rule 145 (§ 230.145 of this 
chapter); provided, however, that Form S-14A shail not be 
so used unless the prospectus is delivered to the security 
holders whose vote or consent is solicited at least 40 days 
prior to the date on which the meeting of such security 
holders is held or the date on which the transaction is 
effectuated if no such meeting is held; provided, further, that 
Form S-14A shall not be so used unless the only matters 
intended to be acted upon are with respect to a plan for the 
Rule 145(a) transaction; the authorization, issuance, modifi- 
cation, or exchange of securities in connection with the Rule 
145(a) transaction; or proposals of security holders included 
pursuant to Rule 14a-8 under the Securities Exchange Act 
of 1934 (§ 240.14a-8 of this chapter). 


(b) If the securities to be offered are those of an issuer not 
yet in existence at the time the registration statement is 
filed, but which will be a party to a consolidation involving 
two or more existing corporations, Form S-14A shall be 
available to such issuer, provided that each of the existing 
corporations meets the requirements specified in paragraph 
(a) above. 


B. Application of General Rules and Regulations 


Attention is directed to the General Rules and Regulations 
under the Act, particularly those comprising Regulation C 
(§§ 230.400 to 230.494 of this chapter). That regulation 
contains general requirements regarding the preparation 
and filing of the registration statement. 


C. Documents Comprising Registration Statement 




















The registration statement shall consist of the facing sheet 
of the form, the prospectus containing the information 
specified in Part |, the information called for by Part I! which 
is incorporated in the prospectus by reference, the informa- 
tion called for by Part Ill, signatures, consents of experts, 
exhibits, and any other information, undertakings, or docu- 
ments which are required or which the registrant may file as 
a part of the registration statement. 


D. Form and Content of Prospectus and Part II 


(a) The information set forth in the prospectus and in Part Il 
of the registration statement should be presented in clear, 
concise, understandable fashion. Avoid unnecessary and 
irrelevant details, repetition or the use of unnecessary 
technical language. The prospectus shall contain the infor- 
mation called for by all of the items of Part | of the form; Part 
ll of the registration statement shall contain the information 
called for by all the items of Part II of the form. No reference 
need be made to inapplicable items, and negative answers 
to any item may be omitted. 


(b) Unless clearly indicated otherwise, information set forth 
in any part of the prospectus or Part Il of the registration 
statement need not be duplicated elsewhere in the prospec- 
tus or in Part Il. Where it is deemed necessary or desirable 
to call attention to such information in more than one part of 
the prospectus or Part Il, this may be accomplished by 
appropriate cross-reference. 


E. Compliance with Proxy or Information Rules 


lf a corporation or other person submits a proposal to its 
security holders entitled to vote on or consent to the 
transaction in which the securities being registered are to be 
issued, the prospectus may be in the form of a proxy or 
information statement. Such proxy or information statement 
shall contain the information required by this form in lieu of 
that required by Schedule 14A (§ 240.14a-101 of this chap- 
ter) or 14C (§ 240.14c-101) of Regulation 14A or 14C under 
the Securities Exchange Act of 1934. 


(a) If such a person’s submission to its security holders is 
subject to Regulation 14A (§§ 240.14a-1 to 14a-101 of this 
chapter) or 14C (§§ 240.14c-1 to 14c-101) under the Secu- 
rities Exchange Act of 1934, then the provisions of such 
regulations shall apply in all respects to such person's 
submission, except that copies of the preliminary and defini- 
tive proxy or information statement, form of proxy or other 
material filed as a part of the registration statement shall be 
deemed filed pursuant to such person’s obligations under 
such regulations. All other soliciting material shall be filed in 
accordance with such regulations. 


(b) If the proxy or information material sent to security 
holders is not subject to Regulation 14A or 14C, the material 
shall contain the information which would be required to be 
included in proxy or information material subject to such 
regulations. All such material shall be filed as a part of the 
régistration statement at the time the statement is filed or as 
an amendment thereto prior to the use of such material. 


F. Preparation of Part Ill 


Part Ill of the registration statement shall contain the num- 


bers and captions of the items in Part Ili of the form but the 
text of the items and the instructions thereto are to be 
omitted. The answers to the items are to be prepared so as 
to indicate to the reader the coverage of the items without 
the necessity of referring to the text of the items or the 
instructions thereto. If the information required by any item 
of Part Ill is completely disclosed in the prospectus, such 
item may be answered by a reference to the specific page 
or caption of the prospectus which contains such informa- 
tion. If any item of Part Ill is inapplicable or the answer 
thereto is in the negative, a statement to that effect shall be 
made in answer to the item. 


G. Unavailability of the Prospectus for Reoffers or Resales 
The Form S-14A prospectus will not be available for reoffers 
or resales of securities acquired pursuant to this registration 
statement by affiliates of the registrant or any other persons 
who may be deemed underwriters of such securities. 


PART |. INFORMATION REQUIRED IN THE PROSPEC- 
TUS 


Item 1. Information Required by Proxy or Information Rules 
(a) If proxies or consents are to be solicited, include, where 
applicable, the information required by the following items of 
Schedule 14A (§ 240.14a-101 of this chapter) of Regulation 
14A under the Securities Exchange Act of 1934: 

Item 1. Revocability of proxy; 

Item 3. Persons Making the Solicitation; 

Item 5. Voting securities and principal holders thereof; 
Item 12. Authorization or issuance of securities otherwise 
than for exchange (where action is to be taken with respect 
to the securities to be registered); 

Item 13. Modification or exchange of securities (where 
action is to be taken with respect to the securities to be 
registered); and 

Item 22. Vote required for approval. 

(b) If proxies or consents are not to be solicited, include, 
where applicable, the information required by Items 5, 12, 
13, and 22 of Schedule 14A above and the following items 
of Schedule 14C (§ 240.14c-101 of this chapter) of Regula- 
tion 14C under the Securities Exchange Act of 1934: 

Item 2. Statement that proxies are not solicited; 


Item 3. Date, time and place of meeting; 


Item 4(b). Interest of certain persons in or opposition to 
matters to be acted upon; and 


Item 5. Proposals by security holders. 
ltem 2. Dissenters’ Rights of Appraisal 


Outline briefly in chronological order the steps which a 
dissenting security holder must follow in order to perfect his 
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rights of appraisal or similar dissenters’ rights with respect 
to the proposed transaction. Where such rights may be 
exercised only within a limited time after the date of adop- 
tion of a proposal, the filing of a charter amendment or other 
similar act, the registrant shall include a statement under- 
taking to notify persons solicited of such date. 


Instructions 1. Indicate whether a security holder's failure to 
vote against a proposal will constitute a waiver of his 
appraisal or similar rights and whether a vote against a 
proposal will be deemed to satisfy any notice requirements 
under State law with respect to appraisal rights. If the State 
law is unclear, state what position will be taken by the 
registrant in regard to these matters. 


2. Do not set forth the provisions of State law verbatim. If 
the applicable State law is set forth in a statute which the 
registrant or other party to the proposed transaction desires 
to make available to security holders, the statute shall be 
filed as an exhibit to the registration statement and fur- 
nished with Part Il pursuant to Item 14(b) of this form. 


Item 3. Plan of Proposed Action 


(a) Outline briefly the material features of the plan of 
proposed action. State the reasons therefor and the general 
effect thereof upon the rights of existing security holders. 


Instructions 1. This item requires only a brief summary of 
the features which are pertinent from an investment stand- 
point. A complete legal description of the features referred 
to is not required and should not be given. Do not set forth 
the provisions of the plan verbatim; only a succinct resume 
is required. 


2. Include a brief summary, as applicable, of the significant 
differences between the rights of existing security holders 
and their rights as holders of the securities to be registered. 


3. If the plan is set forth in a written document which the 
registrant or other party to the proposed transaction desires 
to make available to security holders, the plan shall be 
furnished with Part |! pursuant to Item 14(b) of this form. 


(b) As to each class of securities of the registrant, or of any 
person which is a party to the plan of proposed action, 
which is listed for trading on a national securities exchange 
or with respect to which a market otherwise exists, and 
which will be materially affected by the plan, state the high 
and low sale prices (or, in the absence of trading in a 
particular period, the range of the bid and asked prices) for 
each quarterly period within the past two years. 


Item 4. Interest of Certain Persons in Matters to be Acted 
Upon 


Describe briefly any material interest, direct or indirect, by 
security holdings or otherwise, of each of the following 
persons in the matters to be acted upon: 

(a) Each person who will serve as a director or executive 
officer of the surviving or acquiring company upon consum- 
mation of the proposed transaction; 

(b) Each person who is presently or has been a director or 
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executive officer of any party to the proposed transaction at 
any time during the twelve months preceding the filing of the 
registration statement; 


(c) Any principal security holder named in response to Item 
1 of this form; and 


(d) Each associate, as defined in Rule 14a-1 under the 
Securities Exchange Act of 1934 (§ 240.14a-1 of this chap- 
ter), of the above persons. 


Instructions 1. Except in the case of a solicitation made in 
opposition to another solicitation, this item shall not apply to 
any interest arising from the ownership of securities where 
the security holder receives no extra or special benefit not 
shared on a pro rate basis by all other owners of the same 
class of securities. 


2. For purposes of this item, a person shall be deemed to 
have a material interest in the transaction if, for example, 
such person will receive materially increased remuneration 
payments or other benefits upon the consummation of the 
transaction or if such person, as a result of the consumma- 
tion of the proposed transaction, will receive the benefit of 
materially more favorable terms than those contained in any 
presently existing agreement. 


Item 5. Parents 


List all parents of the registrant showing the basis of control 
and, as to each parent, the percentage of voting securities 
owned or other basis of control by its immediate parent, if 
any. Indicate the status of control to exist upon consumma- 
tion of the plan described in response to Item 3 of this form. 


Item 6. Business 


(a) Provide a brief statement of the general character of the 
business done and intended to be done by the registrant 
and each other person which is a party to the transaction in 
which the securities to be registered are to be issued, 
including information as to the nature of products or serv- 
ices. Furnish appropriate cross-reference to the more de- 
tailed discussion of business contained in Part Il of the 
registration statement pursuant to Item 10 of this form. 


(b) For each person described above, provide information 
as required by Form S-7 (§ 239.26) regarding lines of 
business and regarding classes of similar products and 
services. 


(c) Briefly describe any material pending legal proceedings 
relating to the proposed transaction to which each person 
described above, or any of its subsidiaries, is subject. 


(d) Furnish a brief reference to other material pending legal! 
proceedings to which any such person is a party and which 
may have a substantial adverse effect upon the earnings or 
financial condition of the registrant or other party to the 
proposed transaction. Include appropriate cross-reference 
to the more detailed discussion of legal proceedings con- 
tained in Part Il of the registration statement. 


Instruction. Items 6(a), (b), and (d) shall not apply if the plan 
described in answer to Item 3 involves only the registrant 
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and one or more of its totally-held subsidiaries. 

ltem 7. Description of Securities 

Briefly describe the securities to be registered as required 
by Form S-7 (§ 239.26) regarding Capital Stock, Debt 
Securities or Other Securities to be Registered. 

Instruction. Descriptions of provisions contained in a written 
agreement or other document which restrict the payment of 
dividends need not be given in response to this item, but 
should be set forth instead in Part Il of the registration 
statement pursuant to Item 12 of this form, with appropriate 
cross-reference thereto in the prospectus. 


Item 8. Selected Financial Information and Comparative 
Per Share Date 


(a) Furnish in tabular form the following selected financial 
information, including a concise statement of any qualifica- 
tions in the auditor's opinion, for the registrant and each 
other person which is a party to the proposed transaction, or 
for each such person and its subsidiaries consolidated, as 
appropriate. Comparable pro forma combined financial in- 
formation should be presented. 
SELECTED FINANCIAL INFORMATION 

INCOME STATEMENT DATA: 

Net sales and operating revenues and other revenues 

Gross profit 

Income before extraordinary items 

Net income 
PER SHARE DATA: 


Income per common share before extraordinary items 


Net income per common share (and common share 
equivalents, if applicable) 


Net income per share on a fully diluted basis 
Dividends 

BALANCE SHEET INFORMATION (at end of period): 
Working capital 
Total assets 


Total assets less excess of cost of assets acquired over 
book value 


Long term debt 
Total indebtedness 
Shareholders’ equity (where redemption value pertaining 


to preferred shares is material in relation to total equity, 
that amount should be shown separately) 


Instructions 1. Income statement and per share data should 
be presented for each of the last five fiscal years of each 
person described above (or for the life of such person, and 
its predecessors, if less), and balance sheet data should be 
presented as of the date of the balance sheet filed for such 
person pursuant to Item 13 of Part Il of this form. Where 
necessary to indicate a material adverse trend, correspond- 
ing information should also be provided for the previous 
year or years. If available, furnish the income statement and 
per share data specified above for the interim period of the 


current year and the corresponding period of the preceding 
fiscal year. 


2. Include appropriate cross-reference to the financial state- 
ments and auditor's report contained in Part Il pursuant to 
Item 13 of this form. 


3. The selected financial data should be followed, where 
applicable, by a brief textual discussion of any material 
changes in the income data from. period to period which 
may, in the opinion of management, make historical opera- 
tions or earnings not indicative of current or future opera- 
tions or earnings. Furnish appropriate cross-reference to the 
more detailed information contained in the “Management's 
Discussion and Analysis” section of Part II of this registra- 
tion statement. 


(b) Historical and pro forma earnings per share and divi- 
dends per share shall be presented in tabular form, where 
appropriate, and equated to a common basis in exchange 
transactions. 


Instruction. Items 8(a) and (b) shall not apply if the plan 
described in answer to Item 3 involves only the registrant 
and one or more of its totally-held subsidiaries. 


Item 9. Statements of Available Information and Information 
Incorporated by Reference 


(a) A statement shall be included that the registrant is 
subject to the informational requirements of the Securities 
Exchange Act of 1934 and in accordance therewith files 
reports and other information with the Securities and Ex- 
change Commission. The statement shall also indicate that 
such reports, proxy statements and other information can be 
inspected and copied at the offices of the Commission in 
Washington, D. C.; Chicago, Illinois; New York, New York; 
and Los Angeles, California; and that copies of such mate- 
rial can be obtained at prescribed rates from the principal 
office of the Commission at 500 North Capitol Street, 
Washington, D. C. 20549. In addition, any national securi- 
ties exchange on which the registrant's securities are listed, 
and where reports, proxy statements and other information 
concerning the registrant can be inspected, shall be named. 


(b) A further statement shall be included advising security 
holders that significant additional substantive information 
which may be necessary to make a more informed invest- 
ment decision regarding the proposed transaction and the 
parties thereto has been filed with the Commission as Part Il 
of this registration statement and that the registrant under- 
takes to promptly deliver such information without charge 
upon written request. The registrant shall incorporate the 
information set forth in Part Il in the prospectus by reference 
and shall encourage security holders to request Part II or to 
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seek professional investment advice. 


(1) Pursuant to the statement required above, the matters 
contained in Part Il of the registration statement should be 
clearly identified. It shall be pointed out that Part Il contains 
information relating to directors and officers of the surviving 
or acquiring company (including their remuneration, options 
granted to them, and material interests of such persons or 
principal security holders in transactions with the surviving 
pr acquiring company), and descriptions of business, litiga- 
tion, financial statements and certain other matters concern- 
ing the parties to the proposed transaction. Include any 
additional description necessary to indicate the nature of the 
matters contained in Part Il. 


Instructions 1. The information required by Iter 9(b)(1) may 
be set forth in tabular form, as appropriate, provided that the 
captions or capsule descriptions clearly reveal the nature of 
the matters referred to. 


2. If proxies are to be solicited, an additional form of proxy 
should be delivered with the information contained in Part Il. 


(2) Briefly describe the procedure or procedures by which a 
copy of the information contained in Part Il may be obtained. 
Include the name and address of the person to whom a 
written request is to be directed and any place where the 
information contained in Part Il may be inspected. 


(c) The registrant shall deliver with each prospectus a pre- 
addressed card, sheet, envelope or other similar material 
which shall: 


(1) indicate clearly that significant additional information 
regarding the proposed transaction and the parties thereto 
may be obtained without charge by returning the card or 
other material; 


(2) provide for all postage to be paid by the registrant; and 


(3) provide a specially designated blank space for dating the 
card or sheet and for indicating the name and address to 
whom the information contained in Part Il is to be directed. 


Instruction. The registrant shall indicate a reasonable date 
by which security holders should request the available 
information if they desire to receive such information prior to 
the date on which the meeting of such security holders is 
held or the date on which the proposed transaction is 
effectuated if no such meeting is held. 


PART Il. INFORMATION AVAILABLE UPON REQUEST 


GENERAL NOTE: THE INFORMATION CONTAINED IN 
THIS SECTION IN RESPONSE TO ITEMS 10 THROUGH 
15 SHALL BE INCORPORATED BY REFERENCE AS 
PART OF THE PROSPECTUS AND MADE AVAILABLE 
UPON REQUEST PURSUANT TO ITEM 9 OF THIS FORM. 


Item 10. Business 

Provide a description of business and related matters as 
required by Item 5 of Form S-7 for the registrant and each 
other person which is a party to the proposed transaction. 
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Instructions 1. Information set forth in Part | of this registra- 
tion statement need not be included in response to this item. 


2. This item shall not apply if the plan described in answer 
to Item 3 involves only the registrant and one or more of its 
totally-held subsidiaries. 


Item 11. Officers, Directors and Certain Transactions with 
Management and Others 


If any person who will serve as a director of the surviving or 
acquiring company was not elected to such office by secu- 
rity holders of the issuer of the securities in respect of which 
proxies are to be solicited, or by security holders of the 
issuer furnishing an information statement with regard to the 
proposed transaction, provide the information required by 
the following items of Schedule 14A (§ 240.14a-101 of this 
chapter) of Regulation 14A under the Securities Exchange 
Act of 1934 with respect to the surviving or acquiring 
company: 


Item 6. Nominees and directors; and 


Item 7. Remuneration and other transactions with manage- 
ment and others. 


Item 12. Restrictions on Payment of Dividends 


Furnish a brief summary of any provisions contained in a 
written agreement or other document which restrict the 
payment of dividends as to any security described in 
response to Item 7 of this form. 


Item 13. Financial Statements 


Furnish the following financial statements for the registrant 
and each other person which is a party to the transaction in 
which the securities to be registered are to be issued: 


(a) Statements of Income, as required by Item 6 of Form 
S-7 (§ 239.26): 


(b) Other Financial Statements and Schedules as required 
by Item 10 of Form S-7; 


(c) A Combined Pro Forma Statement of Income for each of 
the last five fiscal years (or for the life of such persons and 
predecessors if less), as appropriate in the circumstances, 
indicating the aggregate and per share earnings for each 
such year. If the transaction establishes a new basis of 
accounting for assets of any of persons included therein, the 
pro forma statement of income shall be furnished only for 
the most recent fiscal year and interim period and shall 
reflect appropriate pro forma adjustments resulting from 
such new basis of accounting. 


(d) A Combined Pro Forma Balance Sheet, giving effect to 
the proposed plan of action if substantial changes will occur 
in the company’s asset, capital shares, other stockholders’ 
equity or reserve accounts. The balance sheets shall set 
forth in columnar form, and show in related manner, the 
balance sheet of the company prior to the reorganization, 
the changes to be effected in the reorganization and the 
balance sheet of the company after giving effect to the plan 
of reorganization. By a footnote or otherwise, a brief expla- 
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a nation of the changes shall be given. 


Instructions 1. This item shall not apply if the proposed plan 
of action described in answer to Item 3 involves only the 
issuer and one or more of its totally-held subsidiaries. 


2. Historical and pro forma book value per share (excluding 
excess of cost of assets acquired) shall be presented in 
tabular form, where appropriate, and equated to a common 
basis in exchange transactions. If the transaction estab- 
lishes a new basis of accounting for assets of any of the 
parties to the transaction, separately state the portion of pro 
forma book value per share arising from the new basis of 
accounting for such assets. 


3. With regard to any party to the proposed transaction 
other than the registrant which at the time of filing the 
registration statement is not subject to the reporting require- 
ments of the Exchange Act, the financial statements re- 
quired by paragraphs (a) and (b) of this item shall be the 
financial statements specified in Exchange Act Form 10 [17 
CFR 249.210], audited to the extent practicable. However, 
all schedules other than the schedules of supplementary 
profit and loss information may be omitted. 


4. The Commission may, upon the request of the registrant, 
permit the omission of any of the statements herein required 
where such statements are not necessary for the exercise 
of prudent judgment in regard to any matter to be acted 
upon, or may permit the filing in substitution therefor of 
appropriate statements of comparable character. The Com- 
mission may also require the filing of other statements in 
addition to, or in substitution for, the statements herein 
required in any case where such statements are necessary 
or appropriate for an adequate presentation of the financial 
condition of any person whose financial statements are 
required, or whose statements are otherwise material for the 
exercise of prudent judgment in regard to any matter to be 
acted upon. 


Item 14. Additional Information and Exhibits Voluntarily 
Included 


(a) Additional information not specifically required by this 
form, but which the registrant deems appropriate or neces- 
sary to be disclosed in Part II of the registration statement 
may be set forth herein under a suitable caption. 


(b) If the registrant or other party to the transaction desires 
to make available to shareholders any exhibit filed with this 
registration statement, such exhibit or exhibits should be 
listed herein and copies delivered to security holders who 
request the information set forth in Part Il of the registration 
statement. 


Item 15. Interest of Experts Named in Registration State- 
ment 


lf any expert named in the registration statement as having 
prepared or certified any part thereof was employed for 
such a purpose on a contingent basis or, at any time of such 
preparation or certification or at any time thereafter, had a 
substantial interest in the registrant or any of its parents or 
subsidiaries or was connected with the registrant or any of 
its subsidiaries as a promoter, underwriter, voting trustee, 


director, officer or employee, furnish a brief statement of the 
nature of such contingent basis, interest or connection. 


Instruction. In the case of an accountant, any direct financial 
interest or any material indirect financial interest held during 
the period covered by the financial statements prepared or 
audited shall be deemed a “substantial interest” for the 
purpose of this item. 


PART Ill. OTHER INFORMATION 
Item 16. Indemnification of Directors and Officers 


State the general effect of any charter provision, by-law, 
contract, arrangement or statute under which any director or 
officer of the registrant is insured or indemnified in any 
manner against any liability which he may incur in his 
capacity as such. 


Item 17. Exhibits Filed 
List all exhibits filed as a part of the registration statement. 
INSTRUCTIONS AS TO EXHIBITS 


Subject to the rules regarding incorporation by reference, 
the following exhibits shall be filed as a part of the registra- 
tion statement. Exhibits shall be appropriately lettered or 
numbered for convenient reference. Exhibits incorporated 
by reference may bear the designation given in the previous 
filing. Where exhibits are incorporated by reference, the 
reference shall be made in the list of exhibits called for by 
Item 17 above. 


1. Copies of the plan or other instrument for the reclassifica- 
tion, merger, consolidation, transfer of assets or similar plan 
of acquisition pursuant to which the securities to be regis- 
tered are to be issued. 


2. Copies of the form of proxy and other soliciting material to 
be used, in addition to the proxy statement (prospectus), in 
soliciting votes or consents with respect to the plan, unless 
such material is otherwise filed with the Commission. 


3. An opinion of counsel as to the legality of the securities to 
be registered, indicating whether they will when issued be 
legally issued, fully paid and non-assessable and, if debt 
securities, whether they will be binding obligations of the 
registrant. 


4. The exhibits described under Iterns 2, 4, 5 ard 6 of 
Instructions As To Exhibits ir Form S-7 (§ 239.26), including 
every material contract not made in the ordinary course of 
business which is referred to in Part Il of the registration 
statement. 


SIGNATURES 


Pursuant to the requirements of the Securities Act of 
1933, the registrant has duly caused this registration state- 
ment to be signed on its behalf by the undersigned, there- 
unto duly authorized, in the City of 
State of , on 


— = ’ 


a. 











(Registrant) 
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By 





(Signature and Title) 


Pursuant to the requirements of the Securities Act of 
1933, this registration statement has been signed by the 
following persons in the capacities and on the dates indi- 
cated. 





(Signature) (Title) (Date) 

Instructions 1. The registration statement shall be signed 
by the registrant, its principal executive officer or officers, its 
principal financial officer, its controller or principal account- 
ing officer and by at least the majority of the board of 
directors or persons performing similar functions. 


2. If the securities to be offered are those of a corporation, 
not yet in existence at the time the registration statement is 
filed, which will be a party to a consolidation involving two or 
more existing corporations, then each such existing corpo- 
ration shall be deemed a registrant and shall be so desig- 
nated on the cover page of this form, and the registration 
statement shall be signed by each such existing corporation 
and by the officers and directors of each such existing 
corporation as if each such existing corporation were the 
registrant. 


3. The name of each person who signs the registration 
statement shall be typed or printed beneath his signature. 
Any person who occupies more than one of the specified 
positions shall indicate each capacity in which he signs the 
registration statement. 





ATTENTION 
The texts of the following proposed amendments use » <4 
arrows to indicate new material and[  ] brackets to indicate 
deletions. 





2. Rule 429 under the Securities Act (17 CFR 230.429) is 
proposed to be amended to read as follows: 


§ 230.429 Prospectus relating to several registration state- 
ments. 


(2) Where two or more registration statements have 
been filed by the same registrant, a prospectus which 
meets ihe requirements of the Act and the rules and 
regulations thereunder for use in connection with the 
securtiies covered by the latest registration statement 
shali be deemed to meet such requirements for use in 
connection with the securities covered by the earlier 
registration statements if such prospectus inciudes all 
of the information which would currently be required in 
a prospectus relating to the securities covered by the 
earlier statemenis: Provided, That this rule shall not 
apply if the latest registration statement was filed on 
Form S-14 (§ 239.23 of this chapter), [or] Form S-16 
(§ 239.27 of this chapter), B or Form S-14A (§ 239.28 
of this chapter). < 1 


3. Rule 142-3 under the Exchange Act (17 CFR 240.14a-3) 
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is proposed to be amended to read as follows: 
§ 240.14a-3 Information to be furnished security holders. 


(a) No solicitation subject to this regulation shall be 
made unless each person solicited is concurrently 
furnished or has previously been furnished with a 
written proxy statement containing the information 
specified in Schedule 14A (§ 240.14a-101), B® or with 
a written proxy statement included in a registration 
statement filed under the Securities Act of 1933 on 
Form S-14A (§ 239.28 of this chapter) and containing 
the information specified in such form. < 


Pee ee oe 


4. Rule 14a-6 (17 CFR 240.14a-6) is proposed to be 
amended to read as follows: 


§ 240.14a-6 Material required to be filed. 


~ * k k 


(j) Notwithstanding the foregoing provisions of this 
section, any proxy statement, form of proxy or other 
soliciting material included in a registration statement 
filed under the Securities Act of 1933 on Form S-14 
(§ 239.23 of this chapter) ® or Form S-14A (§ 239.28 
of this chapter) < shall be deemed filed both for the 
purposes of that Act and for the purposes of this 
section, but separate copies of such material need not 
be furnished pursuant to this section nor shall any fee 
be required under paragraph (i) of this section. How- 
ever, any additional soliciting material used after the 
effective date of the registration statement on Form S- 
14 ® or Form S-14A < shall be filed in accordance 
with this section but separate copies of such material 
need not be filed as an amendment of such registra- 
tion statement. 


5. Rule 14a-11 (17 CFR 240.14a-11) is proposed to be 
amended to read as follows: 


§ 240.14a-11 Special provisions applicable to election con- 
tests. 


(d) Solicitations prior to furnishing required written proxy 
statement. Notwithstanding the provisions of Rule 14a-3(a) 
(§ 249.14a-3(a)), a solicitation subject to this section may be 
made prior to furnishing security holders a written proxy 
statement [containing the information specified in Schedule 
14A (§ 240.14a-101) with respect to such solicitation:] > 
meeting the requirements of that rule: < Provided, That— 


(ay 


(2) No form of proxy is furnished to security holders prior to 
the time the written proxy statement required by Rule 14a- 
3(a) (§ 240.14a-3(a)) is furnished to security holdes: Pro- 
vided, however, That this subparagraph (2) shall not apply 
where a proxy statement then meeting the requirements of 
[Schedule 14A (§ 240.14a-101)] B® Rule 14a-3(a) < has 
been furnished to security holders by or on behalf of the 








@ 





person making the solicitation. 


 2>0 @ © 


6. Rule 14a-12 (17 CFR 240.14a-12) is proposed to be 
amended to read as follows: 


§ 240.14a-12 Solicitation prior to furnishing required proxy 
statement. 


(a) Notwithstanding the provisions of Rule 14a-3(a) 
(§ 240.14a-3(a)), a solicitation (other than one subject 
to Rule 14a-11 (§ 240.14a-11)) may be made prior to 
furnishing security holders a written proxy statement 
[containing the information specified in Schedule 14A 
(§ 240.14a-101) with respect to such solicitation] > 
meeting the requirements of Rule 14a-3(a) < if— 


(1) ** 


(2) No form of proxy is furnished to security holders 
prior to the time the written proxy statement required 
by Rule 14a-3(a) (§ 240.14a-3(a)) is furnished to 
security holders: Provided, however, That this sub- 
paragraph (2) shall not apply where a proxy statement 
then meeting the requirements of [Schedule 14A 
(§ 240.14a-101)] B® Rule 14a-3(a) < has been fur- 
nished to security holders by or on behalf of the 
person making the solicitation; 


«ae es 


7. Rule 14c-2 (17 CFR 240.14c-2) is proposed to be 


’ = amended to read as follows: 


§ 240.14c-2 Distribution of information statement. 


(a) In connection with every annual or other meeting if 
the holders of a class of securities registered pursuant 
to section 12 of the Act, including the taking of 
corporate action with the written authorization or con- 
sent of the holders of a class of securities so regis- 
tered, the issuer of such securities shall transmit a 
written information statement containing the informa- 
tion specified in Schedule 14C (17 CFR 240.14c-1 et 
seq.), ® or a written information statement included in 
a registration statement filed under the Securities Act 
of 1933 on Form S-14A (§ 239.28 of this chapter) and 
containing the information specified in such form, < to 
every such security holder who is entitled to vote or 
give an authorization or consent in regard to any 
matter to be acted upon and from whom a proxy, 
authorization or consent is not solicited on behalf of 
the management of the issuer pursuant to section 
14(a) of the Act: Provided, That in the case of a class 
of securities in unregistered or bearer form, such 
statement need be transmitted only to those security 
holders whose names are known to the issuer. 


is 2 «2 


8. Rule 14c-5 (17 CFR 240.14c-5) is proposed to be 
amended to read as follows: 


a ae § 240.14c-5 Filing of information statement. 


oe we 


(e) Notwithstanding the foregoing provisions of this 
section, any information statement or other material 
included in a registration statement, filed under the 
Securities Act of 1933 on Form S-14 (§ 239.23 of this 
chapter) ® or Form S-14A (§ 239.28 of this chapter) 
<4 shall be deemed filed both for the purposes of that 
Act and for the purposes of this section, but separate 
copies of such material need not be furnished pur- 
suant to this section, nor shall any fee be required 
under paragraph (a) of this section. However, any 
additional material used after the effective date of the 
registration statement on Form S-14 ® or Form S-14A 
<4 shall be filed in accordance with this section but 
separate copies of such material need not be filed as 
an amendment of such registration statement. 


(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 209, 
48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 1, 79 Stat. 
1051; 15 U.S.C. 77f, 77g, 77), 77s(a); secs. 14(a), 23(a), 48 
Stat. 985, 901; sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 
1379; sec. 5, 78 Stat. 569, 570; sec. 18, 89 Stat. 155; 15 
U.S.C. 78n(a), 78w(a); secs. 12(e), 20(a), 49 Stat. 823, 833; 
15 U.S.C. 79l(e), 79t(a); secs. 20(a), 38(a), 54 Stat. 822, 
841; 15 U.S.C. 80a-20(a), 80a-37(a)). 


STATUTORY AUTHORITY FOR PROPOSALS 


The foregoing amendments to 17 CFR Parts 230, 239, and 
240 are proposed pursuant to the Securities Act of 1933, 
particularly Sections 6, 7, 10 and 19(a) thereof, and pur- 
suant to Sections 14(a) and 23(a) of the Securities Ex- 
change Act of 1934, Sections 12(e) and 20(a) of the Public 
Utility Holding Company Act of 1935, and Sections 20(a) 
and 38(a) of the Investment Company Act of 1940. 


SPECIFIC INQUIRIES AND PROCEDURES FOR COM- 
MENT 


Pursuant to Section 23(a) of the Exchange Act, the Com- 
mission has considered the effect that the proposals would 
have on competition and is not aware, at this time, of any 
burdens that the proposals, if adopted, would impose on 
competition not necessary or appropriate in furtherance of 
the purposes of that Act. However, the Commission specifi- 
cally invites comment as to the anti-competitive effects, if 
any, the proposals would likely engender. In addition, the 
Commission specifically invites comment on the following 
issues: 


(1) The effect of the proposals on the rights of security 
holders and the liabilities of issuers and experts involved 
under the federal securities laws; 


(2) The benefits to investors which would be derived from 
the use of the registration statement contemplated by the 
proposal, consisting of a short prospectus (Part I), with more 
detailed information (Part Il) filed with the Commission and 
made available to investors upon request; and 


(3) The extent to which the proposals would reduce the 
costs and burdens incurred by issuers in complying with the 
registration and/or proxy or information requirements under 
the federal securities laws. 
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All interested persons are invited to submit an original and 
two copies of their views and comments on these proposals 
to George A. Fitzsimmons, Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549, on or 
before December 10, 1976. Such communications should 
refer to File No. S7-655 and will be available for public 
inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





1 These conditions include a minimum earnings test and a 
requirement that the issuer has provided continuous disclo- 
sure to investors pursuant to the Exchange Act reporting 
requirements for a specified number of years. On July 26, 
1976, the Commission published for comment proposed 
amendments to Form S-7 which would substantially relax 
the conditions to use of the form and make it available to 
more issuers. Securities Act Release No. 5728 (July 26, 
1976) (41 F.R. 32540, August 3, 1976). If Form S-7 is 
amended as proposed, Form S-14A would be available to 
this expanded group of issuers. 





SECURITIES ACT OF 1933 
Release No. 5745/September 27, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12832/September 27, 1976 


Guide for Preparation of Registration Statements Relating to 
Interests in Real Estate Limited Partnerships 


The Commission today approved the addition of Section 
21(C), “Undertaking to Provide Financial Information” to 
Guide 60, “Preparation of Registration Statements Relating 
to Interests in Real Estate Limited Partnerships,” of the 
Guides for the Preparation and Filing of Registration State- 
ments under the Securities Act of 1933 [15 U.S.C. 77a et 
seq., aS amended by Pub. L. No. 94-29 (June 4, 1975)]. 
Section 21(C) was published for comment in identical form 
on March 17, 1976 (Securities Act Release No. 5692 and 
Securities Exchange Act Release No. 12224) [41 FR 17403, 
4-26-76]. During the comment period, which expired on May 
14, 1976, no adverse comments were received. 


Guide 60 contains comments and suggestions by the Divi- 
sion of Corporation Finance in its processing of registration 
statements relating to real estate limited partnerships. It is 
not a Commission rule, nor was it published as bearing the 
Commission's official approval. As indicated in Securities 
Act Release No. 5692 (March 17, 1976) announcing the 
publication of the Guide, its purpose is to minimize delays in 
the review of registration statements relating to real estate 
limited partnerships and to assist issuers, accountants, 
attorneys, and others in the preparation of such filings. 
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Section 21(C) requests that registrants undertake to furnish 
to investors the financial statements required by Form 10-K 
{17 CFR 249.310] for one full year of operations after the 
effective date of a registration statement relating to a real 
estate limited partnership. The purpose of this undertaking 
is to try to assure that investors receive financial information 
for at least the first year of actual operations. In many 
instances, the issuer's obligation to file reports under the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)] terminates 
before the proceeds of the offering are fully invested so that 
the investor never receives financial information of the type 
required by Form 10-K relating to partnership operations. 


The text of Section 21(C) reads as follows: 


GUIDE 60—GUIDES FOR THE PREPARATION AND FIL- 
ING OF REGISTRATION STATEMENTS UNDER THE SE- 
CURITIES ACT OF 1933. PREPARATION OF REGISTRA- 
TION STATEMENTS RELATING TO INTERESTS IN REAL 
ESTATE LIMITED PARTNERSHIPS. 


21. UNDERTAKINGS 


C. The following undertaking should be included in every 
registration statement: 


The registrant undertakes to provide to the 
limited partners the financial statements re- 
quired by Form 10-K for the first full fiscal year 
of operations of the partnership. 


(Secs. 7, 10, 48 Stat. 78, 81; Sec. 205, 48 Stat. 906; Sec. 8, 
68 Stat. 685; 15 U.S.C. 77g, 77)) 


The Commission hereby authorizes the publication of Sec- 
tion 21(C) pursuant to Sections 7 and 10 of the Securities 
Act of 1933. 

By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5746/September 30, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12848/September 30, 1976 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19700/September 30, 1976 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9467/September 30, 1976 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 539/September 30, 1976 
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Miscellaneous Amendments 


The Securities and Exchange Commission is amending its 
regulations to provide a revised and updated listing of its 
regional and branch offices and also to update information 
regarding the processing of filings received by the Commis- 
sion. 


Materials listed in Appendix A of Subpart D of 17 CFR 200 
may be examined in the Commission’s Public Reference 
room at 1100 L Street, N.W., Washington, D. C. Written 
requests for specific items should be addressed to the 
Public Reference Section, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, D. C. 20549. 


Subpart H of 17 CFR 200 is revised to indicate a change in 
reproduction fees in the Public Reference rooms in the 
Commission's Washington, D. C., New York, Los Angeles 
and Chicago offices. 


The revision in 17 CFR 202 reflects certain organizational 
changes and responsibilities involving the submission and 
processing of filings with the Commission. 


Since these changes relate only to corrections and informa- 
tion concerning internal procedures and do not affect sub- 
stantial rights or liabilities, notice and public comment are 
unnecessary. As such, the amendments are effective on the 
date of issuance. 


(80 Stat. 383, as amended, 31 Stat. 54, secs. 19, 23, 48 
Stat. 85, 901, as amended, sec. 20, 49 Stat. 833, sec. 319, 
53 Stat. 1173, secs. 38, 211, 54 Stat. 841, 855, U.S.C. 552, 
15 U.S.C. 77s, 78w, 79t, 77sss, 80a-37, 80b-11, Pub. L. 93- 
579, sec. (f), 5 U.S.C. 552a(f), Pub. L. 94-29.) 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 30, 1976 


Part 200 of Chapter Il of Title 17 of the Code of Federal 
Regulations is amended as follows: 


1. Section 200.11 of Subpart A is amended by revising 
paragraph (b) as follows: 


§ 200.11 Headquarters Office—Regional Office relationship. 
(b) Regional Administrators of the Commission. 


Region 1. New York, New Jersey—Regional Administrator, 
26 Federal Plaza, New York, N. Y. 10007. 


Region 2. Massachusetts, Connecticut, Rhode Island, Ver- 
mont, New Hampshire, Maine—Regional Administrator, 150 
Causeway Street, Boston, Massachusetts 02114. 


Region 3. Tennessee, Virgin Islands, Puerto Rico, North 
Carolina, South Carolina, Georgia, Alabama, Mississippi, 
Florida, and the part of Louisiana lying east of the Atchafa- 


laya River.—Regional Administrator, Suite 788, 1375 
Peachtree Street, N.E., Atlanta, Ga. 30309. 


Region 4. Illinois, Indiana, lowa, Kansas City (Kans.), Ken- 
tucky, Michigan, Minnesota, Missouri, Ohio, Wisconsin.— 
Regional Administrator, Everett McKinley Dirksen Bidg., 219 
South Dearborn Street, Room 1204, Chicago, Illinois 60604. 


Region 5. Oklahoma, Arkansas, Texas, that part of Louisi- 
ana lying west of the Atchafalaya River, and Kansas (except 
Kansas City).—Regional Administrator, 503 U.S. Court 
House, 10th & Lamar Streets, Fort Worth, Texas 76102. 


Region 6. Wyoming, Colorado, New Mexico, Nebraska, 
North Dakota, South Dakota, Utah.—Regional Administra- 
tor, Two Park Central, Room 640, 1515 Arapahoe Street, 
Denver, Colorado 80202. 


Region 7. California, Nevada, Arizona, Hawaii, Guam.— 
Regional Administrator, 10960 Wilshire Boulevard, Suite 
1710, Los Angeles, California 90024. 


Region 8. Washington, Oregon, Idaho, Montana, Alaska.— 
Regional Administrator, 3040 Federal Building, 915 Second 
Avenue, Seattle, Washington 98174. 


Region 9. Pennsylvania, Maryland, Virginia, West Virginia, 
Delaware, District of Columbia.—Regional Administrator, 
Ballston Centre Tower 3, 4015 Wilson Boulevard, Arlington, 
Virginia 22203. 


2. Section 200.80a is amended by revising Appendix A as 
follows: § 200.80a Appendix A—Documentary materials 
available to the public. 


Securities Act of 1933 


Description Pursuant to section 
Registration statement providing finan- 6 
cial and other information concerning 
securities offered for public sale, filed 

under Regulation C [17 CFR 230.400 

et seq. ]. 

Prospectuses (selling circulars) in con- 10 
nection with registration statement. 

Periodic reports (annual, quarterly, and : 
current) to keep reasonably current the 
information in registration statement. 

Requests for extension of time to file = 
information, document, or report. 

Reports of sales of registered securi- 19(a) 
ties and use of proceeds thereunder by 20(a) 
first-time registrants. 

Report by issuers of securities quoted : 

on NASDAQ Inter-Dealer Quotation 

System. 

Preliminary data (prospectus, circular 3(b) 
letters, etc.) to oil offering (Regulation 

B) [17 CFR 230.300 et seq.]. 

Offering sheets for oil or gas rights and —3(b) 
royalties under Regulation B for ex- 

emption from registration provisions 

[17 CFR 230.300 et seq.]. 

Notifications of exemption from regis- 3(b) 
tration filed under Regulation A, E, and 
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Description 

F [17 CFR 230.251, 230.601, 230.651 
et seq. ]. 

Offering circulars and written adver- 
tisements or other communications un- 
der Regulation A, E, and F [17 CFR 
230.251, 230.601, 230.651 et seq.]. 
Report of sales and use of proceeds 
(Regulation A and E) [17 CFR 
230.251, 230.601 et seq.]. 

Consent by non-resident to service of 
process (Regulation A) [17 CFR 
230.251 et seq.]. 

Application for relief from disability un- 
der Regulations A and F [17 CFR 
230.651 et seq.]. 

Notice of proposed resale of restricted 
securities and resale of securities by 
control persons [17 CFR 230.144]. 
Notice of proposed sale by non-con- 
trolling person of restricted securities 
of issuers which do not satisfy all of the 
conditions of Rule 144 |17 CFR 
230.237]. 

Notice of sale of securities by closely 
held issuers (issuers with 100 or less 
beneficial owners) other than invest- 
ment companies, registered or re- 
quired to be registered under the In- 
vestment Company Act of 1940 [17 
CFR 230.240}. 


Pursuant to section 


3(b) 


3(b) 


3(b) 


3(b) 


4(1) 


Securities Exchange Act of 1934 


Registration statement (securities 
listed on a national securities ex- 
change). 

Registration statement (securities 
traded over-the-counter). 

Exemption from section 12(g), 13, 14, 
15, or 16. 

Information by a foreign issuer tempo- 
rarily exempt from section 12(g). 
Certification of exchange approving 
securities for listing and registration. 
Periodic reports (annual, quarterly and 
current) to keep current the information 
in the above registration statements. 
Request for extension of time to file 
information, document, or report. 
Correspondence between the Com- 
mission and registrants that are delin- 
quent in filing certain required reports. 
Report by issuers of securities quoted 
on NASDAQ inter-Dealer Quotation 
System. 

Certificate of termination of registration 
for a class of security. 

Notices of suspension of trading. 
Application to withdraw or strike a se- 
curity from listing and registration on a 
national securities exchange. 
Notification by an exchange of the ad- 
mission to trading of a substituted or 
additional class of security. 
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12(b) 


12(g) 


12(b) 


13(a) 
15(d) 


15(d) 
13(a) 


12(d) 
12(d) 


Description 

Definitive proxy soliciting materials 
filed under Regulation 14A [17 CFR 
240.14a-1 et seq.]. 

Distribution of information to security 
holders from whom proxies are not 
solicited filed under Regulation C [17 
CFR 230.400 et seq.]. 

Acquisitions, tender offers and solicita- 
tions. [17 CFR 240.14d-1 et seq.]. 
Initial statement of beneficial owner- 
ship of equity securities by officers, 
directors and principal stockholders of 
issuers having listed equity securities; 
and changes in such ownership. 
Application for permission to extend 
unlisted trading privileges, notification 
of changes, and notification of termina- 
tion or suspension. 

Application for registration as a broker 
and dealer, and amendments or sup- 
plements to such application. 

Reports of financial condition of regis- 
tered brokers and dealers. 

Application for registration as a trans- 
fer agent and amendments to such 
application. 

Application for registration as a munici- 
pal securities dealer. 

Application for registration or exemp- 
tion as a securities information proces- 
sor. 

Application for registration or exemp- 
tion as a Clearing agency. 

Irrevocable appointment of agent for 
service of process, pleadings and 
other papers. 

Notice by non-resident broker or dealer 
specifying address of place in United 
States where copies of books and rec- 
ords are located and undertaking to 
furnish to Commission, upon demand, 
copies of books and records he is 
required to maintain. 

Subordination agreements. 

Initial assessment and information 
form for registered brokers and dealers 
not members of a registered national 
securities association. 

Annual assessment and information 
form for registered brokers and dealers 
not members of a registered national 
securities association. 

Reports of market makers and other 
registered broker-dealers in securities 
traded on national securities ex- 
changes. : 
Reports by registered brokers and 
dealers who are OTC Market Makers 
in any OTC Margin Securities. 
Proposed rule changes by all self-reg- 
ulatory organizations. 

Notice as to stated policies, practices 
and interpretations of self-regulatory 
organizations. 


Pursuant to section 





14(a) 





14(c) 


13(d) 
14(d) 
16(a) 


15(b) 


1? 


17A(c) 4 


15B(a) 


11A(b) 


17A(b) 


23(a) 





17 


1 
15(b)(8) 





15(b)(8) 


17(a) 


17(a) 





19(b) 
19(b) ( 


@ | 




















Description 
Application by an exchange for regis- 
tration or exemption from registration 
as a national securities exchange. 
Annual amendments and supplemental 
material filed to keep reasonably cur- 
rent the information contained in appli- 
cation for registration or exemption. 
Record disposal plan of national secu- 
rities exchanges. 

Application for listing securities on an 
exempted exchange. 

Periodic reports to keep reasonably 
current the information contained in 
application for listing securities on ex- 
empted exchange. 

Certification of exempted exchange 
approving securities for listing. 
Application for registration as a na- 
tional securities association or affiliated 
securities association. 

Annual supplement consolidated to 
keep reasonably current the informa- 
tion in the above application. 

Report of changes in membership sta- 
tus of any of its members required of 
national securities exchanges and reg- 
istered national securities associations. 
Application by a national securities as- 
sociation or a broker or dealer for 
admission or continuance of a broker 
or dealer as member of a national 
securities association, notwithstanding 
a disqualification under section 
15A(b)(4). 

Application for review of disciplinary 
action or denial of membership by reg- 
istered securities association. 

Reports on stabilizing activities per- 
taining to a fixed price offering of secu- 
rities registered or to be registered 
under the Securities Act of 1933, or 
offered or to be offered pursuant to an 
exemption under Regulation A [17 
CFR 230.251 et seq.J, or being or to 
be otherwise offered if aggregate offer- 
ing price exceeds $500,000. 

Plans by exchanges authorizing pay- 
ment of special commission in connec- 
tion with a distribution of securities on 
exchanges. 

Suspensions of trading of securities 
otherwise than on a national securities 
exchange. 

Annual and supplemental reports of 
the Municipal Securities Rulemaking 
Board. 


Pursuant to section 


6(a) 


6(e) 


17 


12(b) 


13 


12(d) 


15A 


15A 


17 
19 


15A(b)(4) 


15A(g) 


wig 


10 


15(c)(5) 


Public Utility Holding Company Act of 1935 


Notification of registration and registra- 
tion statement by public utility holding 
companies providing financial and 
other information concerning the issue 
and sale of securities. 


5(a), 5(b) 


Description 
Annual reports by registered holding 
companies to keep reasonably current 
information in the registration state- 
ment. 

Application for an order of the Com- 
mission declaring registrant has 
ceased to be a holding company. 
Statement by a person employed or 
retained by a registered holding com- 
pany or subsidiary thereof, of subject 
matter in respect of which retained or 
employed; and annual statement 
thereafter. 

Application for exemption from provi- 
sions of the Act and applications for 
declaratory orders regarding status of 
company under Act by holding compa- 
nies, subsidiaries, and other compa- 
nies. 

Twelve month statement by bank 
claiming exemption under the Act. 
Application for approval of mutual 
service company or declaration with 
respect to organization and conduct of 
business of subsidiary service com- 
pany. 

Statement executed by financial insti- 
tution authorizing representative to 
serve as officer or director of holding 
company or subsidiary, filed by repre- 
sentative. 

Initial statement of beneficial owner- 
ship of securities filed by officers and 
directors of registered public utility 
holding companies, and changes in 
such ownership. 

Annual reports by mutual and subsidi- 
ary service companies. 

Application by interested persons for 
approval of reorganization plans re- 
quired in court proceedings for reor- 
ganization of registered holding com- 
panies and subsidiaries. 

Application by or on behalf of persons 
requesting approval of payment of 
fees, expenses or remuneration for 
services rendered in connection with a 
proceeding in reorganization in a U.S. 
Court involving registered holding 
companies or subsidiaries. 

Notices of intention regarding pro- 
posed sale of securities and other as- 
sets not requiring filing of application or 
declaration. 

Statements in justification of fees and 
expenses proposed to be paid. 
Reports to stockholders by registered 
holding company or subsidiary thereof 
and annual reports submitted by regis- 
tered holding company or subsidiary 
thereof to a State commission covering 
operations not reported to Federal 
Power Commission. 


Pursuant to section 


5(d) 


5(d) 


12(i) 


2(a)(3), 2(a)(4), 
2(a)(7)(B), 
2(a)(8)(B), 3(a), 
(b) 


3(a), (d) 


13(b) 
17(c) 
17(a) 


13 


11(f) 


11(f) 


11, 12(d), 12(f) 


6(b), 7, 9, 10, 
12(d) 
14, 15 
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Description 


Pursuant to section 


Trust Indenture Act of 1939 


Statement of eligibility and qualification 
of corporations or individuals as trust- 
ees under qualified indenture under 
which debt security has been or is to 
be issued. 

Application for qualification of inden- 
ture under which security (bonds, de- 
bentures, notes and similar debt secu- 
rities) has been or is to be issued. 
Application for exemption from provi- 
sions of the Act in certain cases. 
Application re conflict of interest of 
trustees. 

Reports by indenture trustee to inden- 
ture security holders with respect to 
eligibility and qualification under sec- 
tion 310. 

Application relative to affiliations 
between trustees and underwriters. 


305, 307 


307 


304(c), (d) 
310(b)(1) 


313 


310(b)(3) 
310(b)(6) 


Investment Advisers Act of 1940 


Application for registration as invest- 
ment adviser or to amend or supple- 
ment such an application. 

Application for exemption and other 
relief. 

Irrevocable appointment of agent for 
service of process, pleadings and 
other papers. 

Notice by non-resident investment ad- 
viser specifying address of place in 
United States where copies of books 
and records are located, or 
Undertaking by non-resident invest- 
ment adviser to furnish to Commission, 
upon demand, copies of any books or 
records he is required to maintain. 


203(c), 204 


206A 


211(a) 


204 


204 


Investment Company Act of 1940 


Notification of registration of invest- 
ment company, and registration state- 
ment covering an offering of securities 
of investment company evidencing an 
interest in a portfolio of securities in 
which the investment company invests. 
Periodic reports (annua! and quarterly) 
to keep reasonably current the infor- 
mation in above registration statement. 
Periodic or interim reports to security 
holders of registered investment com- 
panies. 

Application for order of the Commis- 
sion determining registrant has ceased 
to be an investment company. 

Fidelity bond, resolution of board of 
directors, notice of cancellation or ter- 
mination of bond for officers and em- 
ployees of investment companies who 
have access to its securities or funds. 
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8(a), 8(b) 


30(a), 30(b)(1) 


30(b)(2) 


8(f) 


17(g) 


Description Pursuant to section 


Waiver of indemnification of officers 17(h), 17(i) 
and directors of investment compa- 

nies. 

Report of independent auditors exam- 17(f) 


ining records of investment companies. 

Application by other than registrant for 35(d) 

order of Commission declaring corpo- 

rate name of registrant is misleading or 

deceptive. 

Request by company for certificate to 4 

be issued to Secretary of Treasury. 

Proxy soliciting material. 

Initial statement of beneficial owner- 30(f) 

ship of securities by officers, directors 

and other specified insiders of regis- 

tered closed-end investment compa- 

nies, and changes in such ownership. 

Application for exemption from provi- 2(a)(9), 3(b)(2), 

sions of the Act and other relief. G(D), (ce) 3d) 
( 


Statement of transactions—exemption 10(f) 
from provisions of section 10(f). 

Application for an ineligible person to 9(b) 
serve as Officer, director, etc. of a 
registered investment company. 

Request for advisory report of the 25(b) 
Commission relating to the reorganiza- 

tion of registered investment company. 

Report of repurchase of its own securi- 23(c) 
ties by a closed-end company. 

Sales literature regarding securities of 24(b) 
certain investment companies. 
Statement of the Federal Savings and 
Loan Corporation relating to the ex- 
emption of certain issuers. 

Report submitted pursuant to an order 
of the Commission. 

Documents and records resulting from 33 
derivative or representative law suits. 


MISCELLANEOUS 


6(a)(4) 


Requests or petitions that a change in the Commission's 
rules, regulations or forms be made; comments on pro- 
posed rules, regulations or forms; issuance, amendment 
or repeal of rules, regulations or forms promulgated under 
the various Acts administered by the Commission. 


Requests for no-action and interpretative letters and re- 
sponses thereto. 


Transcripts of proceedings in public hearings including 
testimony, exhibits received in evidence, intermediate 


decisions, oral arguments, motions, briefs, exceptions. ES 











Commission findings, opinions, orders, rulings and notices 
issued for public release. 


Final opinions of the Commission, including concurring and 
dissenting opinions, as well as orders made by the 
Commission in the adjudication of cases. 


A record of the final votes of each member of the Commis- 
sion in every Commission proceeding concluded after 
July 1, 1967. 


Hearings and comments on proposed rules or statements of 
policy, etc., except where the writer requests that his 
comments not be made public. 


Periodic reports filed by the International Bank for Recon- 
struction and Development under Regulation BW—Rules 
1 to 4, section 15(a) of the Bretton Woods Agreement Act 
[17 CFR Part 285]. 


Periodic reports filed by the Inter-American Development 
Bank, pursuant to Regulation IA [17 CFR Part 286] 
adopted pursuant to section 11(a) of the Inter-American 
Bank Act. 


Periodic reports filed by the Asian Development Bank, 
pursuant to Regulation AD [17 CFR Part 287] adopted 


pursuant to section 11(a) of the Asian Development Bank 
Act. 


Copies of papers filed in court, and papers and documents 
received from courts, are primarily for the use of the 
Commission attorneys and other members of the staff. 
These may not always be complete and accurate and 
may contain nonpublic staff notations. However, in appro- 
priate situations, with the approval of the Office of the 
General Counsel, examination of such material may be 
made or copies obtained as a matter of courtesy. 


Statements of policy and interpretations which have been 
adopted by the Commission and are not published in the 
FEDERAL REGISTER. 


Administrative staff manuals and instructions to the staff that 
affect a member of the public. 


Reports by the Commission to the Congress as a whole. 


3. Section 200.303 of Subpart H is amended by revising 
paragraph (a)(2) as follows: 


§ 200.303 Times, places, and requirements for requests 
pertaining to individual records in a record system and for 
the identification of individuals making requests for ac- 
cess to the records pertaining to them. 


(a) °° 


(2)*** The address and business hours of those offices are 
listed below: 


Atlanta Regional Office, 1375 Peachtree Street, N.E., Suite 
788, Atlanta, Georgia. Office hours—8:30 a.m.—5 p.m. 
e.s.t. 


Boston Regional Office, 150 Causeway Street, Boston, 
Massachusetts 02114. Office hours—9 a.m.—5:30 p.m. 
e.s.t. 


Chicago Regional Office, Everett McKinley Dirksen Building, 
219 South Dearborn Street, Room 1204, Chicago, Illinois 
60604. Office hours—8:45 a.m.—5:15 p.m. c.s.t. 


Cleveland Branch Office, Federal Office Building, 1240 East 
Ninth Street, Room 899, Cleveland, Ohio 44199. Office 
hours—8:30 a.m.—5 p.m. e.s.t. 


Denver Regional Office, Two Park Central, Room 640, 1515 
Arapahoe Street, Denver, Colorado 80202. Office 
hours—8 a.m.—4:30 p.m. m.s.t. 


Detroit Branch Office, 1044 Federal Building, 231 W. Lafay- 
ette, Detroit, Michigan 48226. Office hours—8:30 a.m.—5 
p.m. e.s.t. 


Fort Worth Regional Office, 503 U.S. Court House, 10th and 
Lamar Streets, Forth Worth, Texas 76102. Office hours— 
8:30 a.m.—5 p.m. c.s.t. 


Houston Branch Office, Federal Office & Courts Building, 
515 Rusk Avenue, Room 5615, Houston, Texas. Office 
hours—8:30 a.m.—5 p.m. c.s.t. 


Los Angeles Regional Office, 10960 Wilshire Boulevard, 
Suite 1710, Los Angeles, California 90024. Office 
hours—8 a.m.—4:30 p.m. p.s.t. 


Miami Branch Office, DuPont Plaza Center, 300 Biscayne 
Boulevard Way, Suite 701, Miami, Florida 33131. Office 
hours—8:30 a.m.—5 p.m. e.s.t. 


New York Regional Office, 26 Federal Plaza, New York, 
New York 10007. Office hours—9 a.m.—5:30 p.m. e.s.t. 


Philadelphia Branch Office, William J. Green, Jr. Federal 
Building, 600 Arch Street, Room 2204, Philadelphia, 
Pennsylvania 19106. Office hours—9 a.m.—5:30 p.m. 
e.s.t. 


Saint Louis Branch Office, 210 North 12th Street, Room 
1452, Saint Louis, Missouri 63101. Office hours—8:30 
a.m.—5 p.m. C.s.t. 


Salt Lake City Branch Office, Federal Reserve Building, 120 
South State Street, Salt Lake City, Utah 89111. Office 
hours—8 a.m.—4:30 p.m. m.s.t. 


San Francisco Branch Office, 450 Golden Gate Avenue, 
Box 36042, San Francisco, California 94102. Office 
hours—8 a.m.—4:30 p.m. p.s.t. 


Seattle Regional Office, 3040 Federal Building, 915 Second 
Avenue, Seattle, Washington 98174. Office hours—8:30 
a.m.—5 p.m. p.s.t. 

Washington Regional Office, Ballston Centre Tower 3, 4015 
Wilson Boulevard, Suite 300, Arlington, Virginia 22203. 
Office hours—9 a.m.—5:30 p.m. e-.s.t. 


4. Section 200.310, the fourth sentence is revised to read as 
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follows: 
§ 200.310 Fees. 


***Records will copied onto pages, from 8” x 10/2” up to 
81/2” x 14”, at the cost of 10 cents per page. Copying 
machines are provided in the public reference rooms in the 
Commission's Washington, D. C., New York, Los Angeles 
and Chicago offices, where the individual may make copies 
at the cost of 10 cents per page. 


Part 202 of Chapter II of Title 17 of the Code of Federal 
Regulations is amended by revising §§ 202.3 and 202.7 to 
read as follows: 


§ 202.3 Processing of filings. 


(a) Registration statements, proxy statements, letters of 
notification, periodic reports, applications for qualification of 
indentures, and similar documents filed with the Commis- 
sion under the Securities Act of 1933 and the Trust Inden- 
ture Act of 1939, and certain filings under the Securities 
Exchange Act of 1934 and the Public Utility Holding Com- 
pany Act of 1935 are routed to the Division of Corporation 
Finance, which passes initially on the adequacy of disclo- 
sure and recommends the initial action to be taken. If the 
filing appears to afford inadequate disclosure, as for exam- 
ple through omission of material information or through 
violation of accepted accounting principles and practices, 
the usual practice is to bring the deficiency to the attention 
of the person who filed the document by letter from the 
Assistant Director assigned supervision over the particular 
filing, and to afford a reasonable opportunity to discuss the 
matter and make the necessary corrections. This informal 
procedure is not generally employed when the deficiencies 
appear to stem from careless disregard of the statutes and 
rules or a deliberate attempt to conceal or mislead or where 
the Commission deems formal proceedings necessary in 
the public interest. Where it appears that the filing affords 
adequate disclosure, acceleration of its effectiveness when 
appropriate normally will be granted. A similar procedure is 
followed with respect to filings under the Investment Com- 
pany Act of 1940 and certain filings relating to investment 
companies under the Securities Act of 1933, the Securities 
Exchange Act of 1934, and the Trust Indenture Act of 1939, 
which are routed to the Division of Investment Management, 
and filings under the Public Utility Holding Company Act of 
1935 which are routed to the Division of Corporate Regula- 
tion. 


(b) Applications for registration as brokers, dealers, invest- 
ment advisers, municipal securities dealers and transfer 
agents are submitted to the Office of Reports and Informa- 
tion Services where they are examined to determine 
whether all necessary information has been supplied and 
whether all required financial statements and other docu- 
ments have been furnished in proper form. Defective appli- 
cations may be returned with a request for correction or held 
until corrected before being accepted as a filing. The files of 
the Commission and other sources of information are con- 
sidered to determine whether any person connected with 
the applicant appears to have engaged in activities which 
would warrant commencement of proceedings on the ques- 
tion of denial of registration. The staff confers with appli- 
cants and makes suggestions in appropriate cases for 
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amendments and supplemental information. Where it ap- 
pears appropriate in the public interest and where a basis 
therefor exists, denial proceedings may be instituted. Within 
45 days of the date of the filing of a broker-dealer, invest- 
ment adviser or municipal securities dealer application (or 
within such longer period as to which the applicant con- 
sents), the Commission shall (1) by order grant registration, 
or (2) institute proceedings to determine whether registra- 
tion should be denied. An application for registration as a 
transfer agent shall become effective within 30 days after 
receipt of the application (or within such shorter period as 
the Commission may determine). 





The Office of Reports and Information Services is also 
responsible for the processing and substantive examination 
of statements of beneficial ownership of securities and 
changes in such ownership filed under the Securities Ex- 
change Act of 1934, the Public Utility Holding Company Act 
of 1935, and the Investment Company Act of 1940, and for 
the examination of reports filed pursuant to § 230.144. 


§ 202.7 Submittals. 


All required statements, reports, applications, etc. must be 

filed with the principal office of the Commission except 4 
letters of notification filed pursuant to §§ 230.251 et seq. of 
this chapter, notices of proposed sale of securities pursuant 
to § 230.237 of this chapter, and reports by issuer of sales 
pursuant to § 230.240 of this chapter, under the Securities 
Act of 1933. Reports by exchange members, brokers and 
dealers required by § 240.17a-5 of this chapter under the 
Securities Exchange Act of 1934 must be filed with the 
appropriate regional office as provided in § 230.255(a) of 
this chapter under the Securities Act of 1933, and with the 
principal office of the Commission and the appropriate 
regional office as provided under § 240.17a-5(a) et seq. of 
this chapter under the Securities Exchange Act of 1934. ’ 





1 Section 15(d)—Securities Exchange Act of 1934. 
2 Section 12(b)—Securities Exchange Act of 1934. 
3 Section 12(g)—Securities Exchange Act of 1934. 


4 Section 851(e)(1) of the Internal Revenue Code of 1954 is 
applicable. 


5 Regulation 14 under the Securities Exchange Act of 1934 
is applicable [17 CFR 240.14a-1 et seq.]. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12828/September 24, 1976 


ORDERS HAVE BEEN ISSUED GRANTING THE RE- a : 





QUESTS OF THE FOLLOWING COMPANIES TO LIST 
THE SPECIFIED SECURITIES ON THE NEW YORK 
STOCK EXCHANGE, INC.: 


Chrysler Financial Corp., 91/2% notes, due 1983 (effective 
as of September 16, 1976; 


Combustion Equipment Associates, Inc., common stock, 
$.01 par value (effective as of September 17, 1976); 


Public Service Company of Indiana, Inc., 8.52% cumulative 
preferred stock, $100 par value (effective as of September 
16, 1976) and 


Republic of Texas Corp., common stock, par value $5.00 
per share (effective as of September 16, 1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12829/September 24, 1976 


In the Matter of 


NEW ENGLAND SECURITIES DEPOSITORY TRUST 
COMPANY 

53 State Street 

Boston, Massachusetts 02109 


File No. 600-16 


ORDER GRANTING REGISTRATION PURSUANT TO 
SECTIONS 17A(b) AND 19(a)(1) OF THE SECURITIES 
EXCHANGE ACT OF 1934 


New England Securities Depository Trust Company, herein- 
after referred to as the Applicant, having made application 
with the Commission for registration as a clearing agency 
pursuant to Sections 17A(b) and 19(a)(1) of the Securities 
Exchange Act of 1934 (the “Act”) and, pursuant to Rule 
17Ab2-1 under the Act, having requested the Commission 
to exempt the applicant from one or more of the require- 
ments as to which the Commission is directed to make a 
determination pursuant to subparagraphs (A)-(I) of Section 
17A(b)(3) of the Act; 


The Commission having found that it is consistent with the 
public interest, the protection of investors and the purposes 
of Section 17A of the Act, including the prompt and accurate 
clearance and settlement of securities transactions and the 
safeguarding of securities and funds, to exempt the Appli- 
cant from one or more of the requirements as to which the 
Commission is directed to make a determination pursuant to 
subparagraphs (A)-(l) of Section 17A(b)(3) of the Act; and 


The Commission having determined that the Applicant is so 
organized and has the capacity to safeguard securities and 
funds in its custody or control of for which it is responsible; 
the Applicant’s rules do not impose any schedule of prices, 
or fix rates or other fees, for services rendered by partici- 
pant and assure the safeguarding of securities or funds 


which are in the custody or control of the clearing agency or 
for which it is responsible; and the requirements of the Act 
and the rules and regulations thereunder have been satis- 
fied with respect to the Applicant: 


IT IS ORDERED, that the Applicant's registration be, and 
hereby is granted, this 23rd day of September to be 
effective for not more than eighteen (18) months. 

By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12830/September 24, 1976 


NOTICE OF PROPOSED RULE CHANGE BY NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC. (FILE 
NO. SR-NASD-76-8) 


The National Association of Securities Dealers, Inc. 
(“NASD”) submitted on September 20, 1976, a proposed 
rule change under Rule 19b-4 to add new rule Section 33 to 
Article lll of the NASD’s Rules of Fair Practice which would 
in general provide the necessary framework to authorize the 
NASD’s Board of Governore to adopt rules, regulations and 
procedures for transactions in standardized options in the 
over-the-counter market.' 


Publication of the submission is expected to be made in the 
Federal Register during the week of September 27, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-NASD-76-8. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 “L” Street, 
N.W., Washington, D. C. Copies of the filing will also be 
available at the principal office of the abovementioned self- 
regulatory organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12831/September 27, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5744/September 27, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12832/September 27, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5745/September 17, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12833/September 27, 1976 


NOTICE OF FILING OF A PROPOSED RULE CHANGE BY 
THE PACIFIC SECURITIES DEPOSITORY TRUST COM- 
PANY (File No. SR-PSD-76-4) 


The Pacific Securities Depository Trust Company 
(“PSDTC”) submitted on September 20, 1976, a proposed 
rule change pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934, amending its By-laws with respect to 
the Participants’ Fund to provide a more equitable allocation 
of fees among PSDTC participants. Under the proposed 
amendment, contributions would be based on the partici- 
pant’s aggregate holdings with PSDTC in lieu of the existing 
requirement that each account maintained by the participant 
be treated, in effect, as a separate account. 


Publication of the submission is expected to be made in the 
Federal Register during the week of October 4, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within twenty- 
one days of publication in the Federal Register. Persons 
desiring to make written submissions should file six copies 
thereof with the Secretary of the Commission, Securities 
and Exchange Commission, 500 North Capito! Street, 
Washington, D. C. 20549. Reference should be made to 
File No. SR-PSD-76-4. 


Copies of the submission, with accompanying exhibits, and 
of all written comments will be available for public inspection 
at the Securities and Exchange Commission's Public Refer- 
ence Room, 1100 L Street, N.W., Washington, D. C. Copies 
of the filing will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regulation, 
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pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12834/September 27, 1976 


In the Matter of 


PACIFIC STOCK EXCHANGE INCORPORATED 
618 South Spring Street 
Los Angeles, California 90014 


(SR-PSE-76-21) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 21, 1976, the Pacific Stock Exchange Incorporated 
(“PSE”) filed. with the Commission, pursuant to Section 
19(b) of the Securities Exchange Act of 1934 (the “Act”’), as 
amended by the Securities Acts Amendments of 1975, and 
Rule 19b-4 thereunder, copies of a proposed rule change to 
expand its option program by up to ten (10) additional 
classes of call options. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12613 (July 9, 1976)) and by publication in 
the Federal Register (41 Fed. Reg. 29497 (July 16, 1976)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to national securities 
exchanges, and in particular, the requirements of Section 6 
and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed with 
the Commission on July 21, 1976, be, and it hereby is, 
approved. 


For the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12835/September 28, 1976 


NOTICE OF EFFECTIVENESS OF PROPOSED RULE 
CHANGE BY THE PACIFIC SECURITIES DEPOSITORY 








@ | 


TRUST COMPANY (File No. SR-PSD-76-5) 


The Pacific Securities Depository Trust Company 
(“PSDTC”) submitted on September 20, 1976, a proposed 
rule change pursuant to Section 19(b)(3) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. PSDTC 
modified its Certificate as to Citizenship to include further 
disclosure of information and indemnification from liabilities, 
in connection with the requirements of 47 U.S.C. §310 
which restricts alien ownership of radio station licensees’ 
capital stock. 


The foregoing rule change has become effective pursuant to 
Section 19(b)(3) of the Securities Exchange Act of 1934. At 
any time within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate the rule 
change if it appears to the Commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week of October 4, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within twenty- 
one days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-PSD-76-5. 


Copies of the submission, with accompanying exhibits, and 
of all written comments will be available for public inspection 
at the Securities and Exchange Commission’s Public Refer- 
ence Room, 1100 L Street, N.W., Washington, D. C. Copies 
of the filing will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12836/September 28, 1976 


In the Matter of 

AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 

New York, New York 10006 
(SR-Amex-76-20) 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE AMERICAN STOCK EXCHANGE, INC. 


Pursuant to Section 19(b)(1) of the Securities Exchange Act 


of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”), as amended by 
Pub. L. No. 94-29, §16 (June 4, 1975) notice is hereby 
given that on September 20, 1976, the American Stock 
Exchange, Inc. filed with the Commission copies of a 
proposed rule change to rescind its Rule 23 to eliminate the 
requirement that any member or member organization who 
has purchased from off the Floor any security on the 
Exchange for personal or firm account, in order to establish 
or increase a position, at a price above the previous day’s 
close on a “plus” or “O-plus” tick, except a “O-plus” tick on 
the bid, shall not sell such security until at least the same 
time as the time of execution on the following trading day. 


Publication of notice of the proposed rule change is ex- 
pected to be made in the Federal Register during the week 
of October 4, 1976. Interested persons are invited to submit 
written data, views and arguments concerning the proposed 
rule change. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of Commis- 
sion, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference should 
be made to file No. SR-Amex-76-20. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to national securities 
exchanges, and, in particular, the requirements of Section 6 
and the rules and regulations thereunder. 


Further, the Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after the date 
of publication of notice of filing thereof. The Commission 
has recently approved the rescission of a similar New York 
Stock Exchange rule (Securities Exchange Act Release No. 
12739 (August 26, 1976), 41 Fed. Reg. 37863 (September 
8, 1976)). Interested persons were given the opportunity to 
comment on the rescission of these types of restrictions on 
members’ off-floor trading at that time. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change refer- 
enced above be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12837/September 28, 1976 


NOTICE OF AMENDMENT TO FILING OF PROPOSED 
RULE CHANGE BY THE BOSTON STOCK EXCHANGE 


File No. SR-BSE-76-3 


The Boston Stock Exchange (“BSE”) submitted on Septem- 
ber 20, 1976 an amendment to a previously proposed rule 
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change (File No. SR-BSE-76-3) under Rule 19b-4 to re- 
structure its disciplinary procedures and rules regarding 
access to the facilities of the Exchange in conformity with 
the Securities Acts Amendments of 1975. 


Publication of the submission is expected to be made in the 
Federal Register during the week of October 4, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 15 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-BSE-76-3. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission’s Public Reference Room 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation. 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12838/September 28, 1976 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE 
LaSalle at Jackson 
Chicago, Illinois 60604 


(SR-CBOE-76-17) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 9, 1976, the Chicago Board Options Exchange, 
Inc. (“CBOE”) filed with the Commission, pursuant to Sec- 
tion 19(b) of the Securities Exchange Act of 1934 (the 
“Act”), as amended by the Securities Acts Amendments of 
1975, and Rule 19b-4 thereunder, copies of a proposed rule 
change to amend a number of sections of the CBOE 
Constitution relating to the composition of the Exchange's 
Nominating Committee and Appeals Committee, and to an 
expansion of the number of subjects which may be consid- 
ered at the Annual Election Meeting of the Exchange 
Membership. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
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publication of a Commission Release (Securities Exchange 
Act Release No. 12726, (August 23, 1976)) and by publica- 
tion in the Federal Register (41 Fed. Reg. 36272 (August 
27, 1976)). 


On September 15, 1976 the CBOE filed an amendment to 
its rule filing which stated that the changes proposed to 
existing Section 4.1 of the CBOE Constitution were with- 
drawn. The langauage of Section 4.3 of the CBOE Constitu- 
tion as proposed was amended through the deletion of 
reference to Section 4.1. The CBOE Special Meeting of 
Members held on September 13 and 14, 1976 resulted in 
the approval of those changes relating to the conduct of 
business at the Annual Election Meeting and to the creation 
of the Appeals Committee as an elected body. The pro- 
posed changes to the sections of the CBOE Constitution 
dealing with the Nominating Committee were defeated. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to registered national 
securities exchanges, and in particular, the requirements of 
Section 6, and the rules and regulations thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed with 
the Commission on August 9, 1976, be, and it hereby is, 
approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12839/September 28, 1976 


In the Matter of 


PACIFIC STOCK EXCHANGE, INC. 
618 South Spring Street 
Los Angeles, California 90014 


(SR-PSE-76-27) 
ORDER APPROVING PROPOSED RULE CHANGE 


On July 27, 1976, the Pacific Stock Exchange filed with the 
Commission, pursuant to Section 19(b) of the Securities 
Exchange Act of 1934 (the “Act’’), as amended by the 
Securities Acts Amendments of 1975, and Rule 19b-4 
thereunder, copies of a proposed rule change which would 
accomodate proposed amendments to Rule 15c3-1(b)(2) 
within Exchange Rule V, Section 1. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
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Act Release No. 12701 (Aug. 12, 1976)) and by publication 
in the Federal Register (41 Fed. Reg. 33592 (Aug. 23, 
1976)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to national securities 
exchanges, and in particular, the requirements of Section 6, 
and the rules and regulations thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed with 
the Commission on July 27, 1976, be, and it hereby is, 
approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12840/September 28, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (“Exchange Act”) the temporary suspension of over- 
the-counter trading for a ten-day period commencing at 2:00 
p.m. (EDT) on September 28, 1976 and terminating at 
midnight (EDT) on October 7, 1976 of the securities of the 
following issuers which have failed to file with the Commis- 
sion the indicated reports: KMS Industries, Inc. 391 Re- 
search Park Rd., Ann Arbor, Michigan 48106. Annual report 
on form 10-k for fiscal year ended December 31, 1975. 


The Commission initiated the subject suspension because 
the subject issuers failed to comply with the reporting 
provisions of the Exchange Act resulting in the lack of 
current and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders, 
and prospective purchasers that they should carefully con- 
sider the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in Washing- 
ton, D. C. If any broker or dealer is uncertain as to what is 
required by Rule 15c2-11, he should refrain from entering 
quotation relating to the securities in question until such 
time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any broker 
or dealer enters any quotation which is in violation of said 


rule, the Commission will consider the need for prompt 
enforcement-action. 


lf any person adversely affected by such suspension or who 
would be adversely affected by the renewal of the suspen- 
sion desires to show that such suspension is not necessary 
in the public interest or for the protection of investors, such 
person may petition the Commission that it not renew the 
suspension. Such petition should be filed with the Commis- 
sion in accordance with the procedure set forth in Securities 
Exchange Act Release No. 12361 dated April 22, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12841/September 29, 1976 


Admin. Proc. File No. 3-4724 
In the Matter of 


JAY C. RUTLEDGE 
670 Vernon Street 
Oakland, California 


NOTICE THAT THE INITIAL DECISION HAS BECOME 
FINAL 


The time for filing a petition for review of the initial decision 
in these proceedings has expired. No such petition has 
been filed, and the Commission has not chosen to review 
the initial decision on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 17(f) 
of the Commission's Rules of Practice, that the initial 
decision of the administrative law judge has become the 
final decision of the Commission. The order contained in 
that decision barring Jay C. Rutledge from association with 
any broker or dealer with the proviso that, after 3 months, 
he may apply to become so associated in a non-proprietary, 
non-supervisory capacity, is hereby declared effective. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12842/September 29, 1976 


In the Matter of 
AMERICAN STOCK EXCHANGE, INC. 
(SR-Amex-76-22) 


86 Trinity Place 
New York, New York 
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NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
AMERICAN STOCK EXCHANGE AND ORDER APPROV- 
ING PROPOSED RULE CHANGE. 


Pursuant to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”), as amended by 
Pub. L. No. 94-29, § 16 (June 4, 1975) notice is hereby 
given that on September 20, 1976 the American Stock 
Exchange, Inc. (“Amex”) submitted copies of a proposed 
rule change. The proposed rule change would rescind Amex 
Rules 187 and 950(i). The rescission of Rules 187 and 
950(i), and commentaries thereto, will eliminate the restric- 
tions presently imposed upon Amex stock and options 
specialists which prohibit them from trading, except in 
limited circumstances, on other exchanges in stocks in 
which they are registered or in call options relating to the 
same underlying stock as that in which they are the regis- 
tered options specialists. 


Publication of notice of the proposed rule change is ex- 
pected to be made in the Federal Register during the week 
of September 27, 1976. Interested persons are invited to 
submit written data, views and arguments concerning the 
proposed rule change. Persons desiring to make written 
submission should file six copies thereof with the Secretary 
of the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D. C. 20549. Refer- 
ence should be made to File No. SR-Amex-76-22. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to Amex, and in 
Particular, the requirements of Section 6 and the rules and 
regulations thereunder. 


Further, the Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after the date 
of publication of notice of filing thereof. No other registered 
national securities exchange presently has similar restric- 
tions on its specialists’ off-floor transactions. The Commis- 
sion has recently approved the rescission of a similar New 
York Stock Exchange rule (Securities Exchange Act Re- 
lease No. 12244 (March 23, 1976), 41 Fed. Reg. 13423 
(March 30, 1976)). 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change refer- 
enced above be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12843/September 29, 1976 


Brokers and Dealers Effecting Transactions in Municipal 
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Securities 


The Securities and Exchange Commission today an- 
nounced the extension until January 1, 1977 of certain 
aspects of its financial responsibility and reporting program 
pertaining to transactions in municipal securities. The af- 
fected components of the program consist of the Commis- 
sion’s temporary amendments to Rule 15c3-1 under the 
Securities Exchange act of 1934 [17 CFR 240.15c3-1] 
(“section 240.15c3-1”), the uniform net capital rule, regard- 
ing certain receivables arising from municipal securities 
underwritings and undue concentrations of municipal securi- 
ties. 


Net Capital Treatment of Certain Underwriting Receivables 


In its original form, section 240.15c3-1(c)(2)(iv)(C) required 
the deduction from net worth of all good faith deposits 
arising in connection with an underwriting and outstanding 
longer than eleven business days. Furthermore, profits 
derived from participation in an underwriting syndicate were 
treated as “unsecured receivables” which, pursuant to sec- 
tion 240.15c3-1(c)(2)(iv)(E), were deducted from net worth. 
These provisions were premised upon industry practices 
followed in the underwriting of corporate securities. How- 
ever, as the Commission pointed out in Securities Exchange 
Act Release No. 11854 (Nov. 20, 1975) [40 FR 57786 (Dec. 
12, 1975)] (‘Release No. 11854”), municipal securities 
underwriting syndicates and joint accounts generally “oper- 
ate on a much more protracted timetable than their corpo- 
rate securities counterparts.” The Commission noted that 
the duration and conduct of public offerings of municipal 
securities might be an appropriate matter for consideration 
by the Municipal Securities Rulemaking Board (the 
“Board”), and, as an interim measure, temporarily amended 
section 240.15c3-1(c)(2)(iv)(C) to permit inclusion in net 
worth of receivables and good faith deposits arising from 
participation in municipal securities underwritings and out- 
standing not longer than ninety days from settlement of the 
underwriting with the issuer.? 


In Securities Exchange Act Release No. 12482 (May 26, 
1976) [41 FR 24114 (June 15, 1976)] (‘Release No. 
12482”), the Commission postponed the expiration of the 
temporary amendment to section 240.15c3-1(c)(2)(iv)(C) 
until October 1, 1976. On this occasion, the Commission 
noted that it had been apprised that the Board was develop- 
ing regulations which would, inter alia, establish time limits 
within which managing underwriters must remit good faith 
deposits and distribute syndicate or joint account profits. 
This referred to an exposure draft of a proposed Board Rule 
G-12 prescribing uniform rules of practice for municipal 
securities brokers and municipal securities dealers, which 
the Board circulated on April 22, 1976. In its draft form, 
proposed Rule G-12(i) requires the manager of a syndicate 
or similar account formed for the purchase of municipal 
securities from their issuer to return good faith deposits 
within two business days after settlement with the issuer. 
The draft of proposed Rule G-12(j) provides that final 
settlement of such a syndicate or account (presumably 
including distribution of profits arising therefrom) must occur 
no later than sixty days after delivery of all municipal 
securities by the syndicate or account manager to partici- 
pants therein. The Board invited comment on its exposure 
draft during a period expiring on May 24, 1976; we under- 




















stand that the Board is presently considering proposed Rule 
G-12 in light of comments received. 


The Commission has determined that it is appropriate in the 
public interest to extend the temporary amendment to 
section 240.15c3-1(c)(2)(iv)(C) to afford the Board sufficient 
time to complete development of proposed Rule G-12, and 
to provide the Commission with an opportunity to consider 
whether it is appropriate to coordinate the net capital 
treatment of municipal securities underwriting receivables 
with such remittance standards as proposed Rule G-12 may 
finally embody. Accordingly, the Commission amends sec- 
tion 240.15c3-1(c)(2)(iv)(C) to delay the expiration of the 
temporary amendment thereto until January 1, 1977. The 
amended text of section 240.15c3-1(c)(2)(iv)(C) appears 
later in this release. 


Undue Concentration of Municipal Securities 


Section 240.15c3-1(c)(2)(vi)(M) essentially provides that a 
deduction from net worth equal to half the appropriate 
haircut shall be taken against long or short positions in the 
securities of an issuer of a single class or series, the market 
value of which positions exceeds ten percent of tentative net 
capital. A similar provision, section 240.15c3-1(f)(3)(iii), ap- 
plies to computations under the alternative net capital 
requirement. 


In Release No. 11854, the Commission exempted positions 
in municipal securities from the undue concentration provi- 
sions until June 1, 1976.4 On this occasion, the Commission 
related the suggestions of certain commentators that these 
provisions might unduly penalize certain historically safe 
positioning practices of the municipal securities industry.5 


The Commission concluded that while it might not be 
appropriate to apply the existing undue concentration crite- 
ria to municipal securities, undue concentration require- 
ments appropriate for these securities should be devel- 
oped.® To that end, the Commission solicited public com- 
ment and impact studies concerning this matter.” 


By May 1976, as the Commission noted in Release No. 
12482,8 interested members of the public had suggested 
several different solutions to the undue concentration ques- 
tion, but had not yet developed impact data indicating the 
contours of undue concentrations of municipal securities. 
Accordingly, the Commission continued the undue concen- 
tration exemption for municipal securities until October 1, 
1976, and renewed its request for impact studies and other 
appropriate statistical compilations enabling the Commis- 
sion to identify a point at which inventoried municipal 
securities become unduly concentrated.? 


Since the issuance of Release No. 12482, certain interested 
members of the public have embarked upon extensive 
surveys and impact studies responsive to this and several 
other requests for data propounded in Release No. 12482. 
The Commission has been informed that these studies are 
expected to be completed not later than November 1, 1976. 
The Commission believes it is appropriate to continue the 
exemption of municipal securities from the undue concen- 
tration provisions of section 240.15c3-1 to permit mature 
consideration of this issue in the light of those statistical 
studies forthcoming from the public.'° Accordingly, the 


Commission has determined to amend section 240.15c3- 
1(c)(2)(iv)(M) and (f)(3)(iii) to extend the temporary amend- 
ments thereto until January 1, 1977. 


The text of the amendments to these provisions appears 
below. 


Public Procedure 


In Release No. 12482, the Commission invited public com- 
ment concerning several questions relating to the appropri- 
ate net capital requirements for brokers and dealers effect- 
ing transactions in municipal securities. The amendments to 
section 240.15c3-1 adopted herein are necessary to afford 
interested members of the public sufficient time to develop 
and transmit to the Commission information responsive to 
the Commission's solicitation of comment. The Commission 
finds, pursuant to 5 U.S.C. § 553(b)(3)(B) (1970), that 
further notice and public procedure respecting these 
amendments is impracticable and unnecessary in the public 
interest. The Commission finds further that these amend- 
ments relieve regulatory restrictions within the meaning of 5 
U.S.C. § 553(d)(1) (1970), and may therefore become effec- 
tive less than thirty days from their publication. 


Statutory Basis and Competitive Considerations 


Pursuant to the Securities Exchange Act of 1934, and 
particularly Sections 15(c)(3) and 23(a) thereof, 15 U.S.C. 
§§ 780(c)(3), 78w, the Commission amends section 
240.15c3-1 in Part 240 of Chapter II of Title 17 of the Code 
of Federal Regulations in the manner set forth below, 
effective immediately. The Commission finds that any bur- 
den imposed upon competition by the amendments is 
necessary and appropriate in furtherance of the purposes of 
the Act, and particularly to implement the Commission's 
mandate under Section 15(c)(3) thereof, 15 U.S.C. 
§ 780(c)(3), to establish minimum financial responsibility 
standards for all brokers and dealers. 


Text of Amendments to Section 240.15c3-1 


The text of the amendments to section 240.15c3-1 is as 
follows: 


§ 240.15c3-1 Net capital requirements for brokers and deal- 
ers. 


£0 £ -k 


(c) wae 
(2) ke 
(iv) ae 


(C) Interest receivable, floor brokerage receivable, commis- 
sions receivable from other brokers or dealers (other than 
syndicate profits which shall be treated as required in 
paragraph (c)(2)(iv)(E) of this section), mutual fund conces- 
sions receivable and management fees receivable from 
registered investment companies, all of which receivables 
are outstanding longer than thirty (0) days from the date 
they arise; dividends receivable outstanding longer than 
thirty (30) days from the paybale date; good faith deposits 


SEC DOCKET/599 








arising in connection with an underwriting, outstanding 
longer than eleven (11) business days from the settlement 
of the underwriting with the issuer; and, until January 1, 
1977, receivables due from participation in municipal securi- 
ties underwriting syndicates and municipal securities joint 
underwriting accounts which are outstanding longer than 
ninety (90) days from settlement of the underwriting with the 
issuer, and good faith deposits arising in connection with an 
underwriting of municipal securities, outstanding longer than 
ninety (90) days from settlement of the underwriting with the 
issuer; 


pa ee, et Se 


In section 240.15c3-1, the last sentence of paragraphs 
(c)(2)(vi)(M) and (f)(3)(iii) is amended to read as follows: 


Provided further, that until January 1, 1977, this paragraph 
shall not apply to municipal securities. 


By the Commission 


George A. Fitzsimmons 
Secretary 





' Securities Exchange Act Release No. 11854, at 9 (Nov. 
20, 1975), 40 FR 57786, 57789 (Dec. 12, 1975) [hereinafter 
cited as Release No. 11854. 


2/Id. at 9-10, 40 FR at 57789. 


3 Securities Exchange Act Release No. 12482, at 13 (May 
26, 1976), 41 FR 24114, 24116 (June 15, 1976) [hereinafter 
cited as Release No. 12482]. 


4 Release No. 11854 at 12, 40 FR at 57790. 
5 /d. 

8 Id. 

71d. at 27, 40 FR at 57795. 


8 Release No. 12482 at 14-15, 41 FR at 24116-17. 
9 Id. 


10 The same considerations apply to the two other principal 
issues upon which comment was requested in Release No. 
12482: the contours of a “ready market’ for municipal 
securities, and the possible need to modify the treatment of 
certain debit items for purposes of § 240.15c3-1(f), the 
alternative net capital requirement. The temporary provi- 
sions dealing with these issues—an indefinite suspension of 
§ 240.15c3-1(c)(2)(vii) as applied to municipal securities 
and two temporary amendments to § 240.15c3-1(f) expiring 
January 1, 1977—supply the Commission with sufficient 
time to analyze and act upon data germane to these issues. 
However, these considerations do not apply to a temporary 
amendment to § 240.15c3-1(c)(1)(i) respecting overnight 
bank loans incurred by brokers and dealers effecting trans- 
actions solely in municipal securities, which has :been ex- 
tended twice before and which is currently scheduled to 
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expire on October 1, 1976. In Release No. 12482, the 
Commission indicated that the most recent extension of this 
temporary amendment was intended solely to afford these 
brokers and dealers a transitional period during which they 
might familiarize themselves with the alternative net capital 
requirement. Release No. 12482 at 11, 41 FR at 24116. It 
appears to the Commission that this temporary amendment 
has served its purpose, and should now be permitted to 
lapse. The Commission notes that on and after October 1, 
1976, brokers and dealers of this class not operating under 
the alternative net capital requirement may either include 
their overnight loans in aggregate indebtedness, or deduct, 
pursuant to § 240.15c3-1(c)(2)(xiii), 4% of such indebted- 
ness from their net worth, if the indebtedness is collateral- 
ized by municipal (or exempted) securities (i) not carried 
long, or (ii) failed to deliver. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12844/September 30, 1976 


An order has been issued granting the application of Geor- 
gia Power Company to list its 9-7/s% first mortgage bonds, 
Series due July 1, 2006 and 2.52 Class A preferred stock on 
the New York Stock Exchange, Inc., effective as of Septem- 
ber 16, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12845/September 30, 1976 


Orders have been issued granting the requests of the 
following exchanges for unlisted trading privileges in the 
common stocks of the listed companies: 


Boston Stock Exchange— Albany International Corp., 
Commonwealth Edison Co., Congoleum Corp., 
Nalco Chemical Co., Northern Telecom Ltd., Rio 
Algom Ltd., Spencer Companies, Inc., Colt Indus- 
tries, Inc. (Pennsylvania), Emhart Corporation (Vir- 
ginia), MGIC Investment Corporation (Wisconsin), 
Nicor, Inc. 


Philadelphia Stock Exchange—Colt Industries Inc. 
(Pennsylvania), Gould, Inc., Inmont Corp., Mc- 
Dermit (J. Ray) & Co., Inc., Nicor, Inc., MGIC 
Investment Corporation (Wisconsin). 
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Release No. 12846/September 30, 1976 
Admin. Proc. File Nos. 3-4166 and 3-4373 
In the Matter of 

WILLARD G. BERGE 

1345 Maryland Avenue, North 
Minneapolis, Minnesota 

ROBERT E. FEENEY 

815 Ramona Street 

Dubuque, lowa 

HARVEY L. VELGERSDYK 

211 South Maple Street 

Inwood, lowa 

JOHN R. PATTERSON 

1107 East Garfield Street 

Davenport, lowa 

OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Sanctions 


Sale of Unregistered Securities 


Fraud in Offer and Sale of Securities 


.Where securities salesmen sold unregistered securities in 


violation of Securities Act’s registration provisions, recom- 
mended them without an adequate basis, and made false 
and misleading statements concerning the safety of an 
investment in them, and land securing the investment, and 
issuer’s financial condition, held, in public interest to bar 
salesinen from association with any broker-dealer, with the 
right to apply for permission to become so associated in 
restricted capacities after specified intervals. 


APPEARANCES: 


Robert A. Minisch and Gary R. Macomber, of Popham, 
Haik, Schnobrich, Kaufman & Doty, Ltd., for Willard G. 
Berge. 


Robert E. Feeney, Harvey L. Velgersdyk and John R. 
Patterson, pro se. 


William M. Hegan, William G. Kelly, Steven O. Kramer and 
Janet S. Schiff, of the Chicago Regional Office of the 
Commission, for the Division of Enforcement. 


Two broker-dealer proceedings under the Securities Ex- 
change Act have been consolidated solely for the purpose 
of disposition. Administrative Proceeding No. 3-4166 was 
initiated by an order of February 2, 1973. Administrative 
Proceeding No. 3-4373 was initiated by an order entered on 
October 16, 1973. Administrative Law Judge David J. Mar- 
kun filed two initial decisions on June 23, 1975. The records 
were certified for review on November 10, 1975 and on 
February 27, 1976. Oral argument was waived. 


|. INTRODUCTION 


Robert E. Feeney, Harvey L. Velgersdyk and John R. 
Patterson, who were vice presidents of Kirsch, Chandler, 
Feeney & Co., Inc., then a registered broker-dealer (‘the 
Kirsch respondents”), and Willard G. Berge, a part-time 
salesman with Vande Vegte, Inc., formerly a registered 
broker-dealer,! appeal from the findings made and the 
sanctions imposed by the administrative law judge.? 


The principal issues before us involve respondents’ activi- 
ties in connection with the offer and sale of the securities of 
New Life Trust, Inc. (“NLT”).3 To put these activities in 
perspective, we begin with an analysis of NLT. 


ll. BACKGROUND 


Organized in 1969, NLT had a dream about developing a 
“planned community” in Arizona which it called “El Camino 
del Sol.” It proposed to do this on some 3,300 acres of raw 
desert land located about 110 miles southwest of Phoenix 
and some 50 miles east of Yuma. To carry out this 
objective, the tract was subdivided into lots. And NLT did 
sell a substantial number of these lots, generally at $3,000 
to $4,000 a lot. 


But NLT did not actually own the bulk of the land in El 
Camino. It acquired all but 520 acres under 10-year de- 
ferred purchase plans? involving the establishment of trusts, 
principally for the sellers’ benefit.5 Legal title to the land was 
in the trustee. NLT could not encumber the property. But it 
was authorized to develop it, and to sell individual lots. The 
lot purchaser could elect to make a lump-sum payment, or 
use a deferred payment plan. He was required to make all 
payments to the trustee. The trustee turned some—but only 
some—of the purchaser’s money over to NLT. The rest of it 
went to the vendor of the property.® Upon payment in full for 
a particular lot, the trustee was authorized to convey title to 
the purchaser. In the event that NLT failed to make required 
payments on unsold property or encumbered it, title was to 
revert at the sellers’ election. 


NLT began life with virtually nothing but its interests in 
undeveloped Arizona acreage.’ It lacked the resources 
needed to translate its El Camino dream into reality. It sold 
lots. But those sales engendered, at least initially, a net 
outflow of desperately needed funds. This resulted from the 
fact that the sales compensation paid on the consummation 
of a sale plus other selling expenses generally exceeded 
the 10% down payment that most purchasers made. And, 
as has been seen, NLT was entitled to only a protion of the 
purchase payments. By March of 1970, it was insolvent.® 


To raise funds, NLT sold 12% promissory notes.? Each note 
was purportedly secured by a mortgage on a specific lot in 
El Camino. Although large sums were raised by the sale of 
these notes,'° NLT’s financies went from bad to worse.'' By 
October of 1972 liabilities exceeded assets by over $1 


million.12 NLT was adjudicated a bankrupt in November of 
1973. 


lll. FRAUD IN THE SALE OF SECURITIES 


Feeney, Patterson, Velgersdyk and Berge made fraudulent 
representations in the offer and sale of NLT’s promissory 
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notes. 


Each respondent recommended NLT’s debt securities. The 
three Kirsch respondents stressed the safety of an invest- 
ment in them. Feeney and Velgersdyk advised customers 
interested in retirement income that the notes were a good 
investment. Feeney and Velgersdyk also stated that the 
notes were secured by first mortgages on lots in El Camino, 
and Velgersdyk emphasized that a lot was worth three times 
the amount of the note. Patterson told a customer that there 
was a shopping center at El Camino, that people were 
building houses there, and that it was a growing community. 


Berge called El Camino “a very promising development.” 
Moreover, Berge actually visited El Camino. He concedes 
that he saw few, if any, signs of promise. Yet he continued 
to sell. 


All of these statements were false or misleading.'? As has 
been seen, NLT’s financial position was precarious. Its 
visions about El Camino never materialized. There was 
practically nothing there but raw desert land. 


And, as noted, NLT did not have title to the bulk of the 
properties. So it could not encumber what it did not own. 
Hence the mortgages that NLT purported to give were of 
dubious quality as security interests. 


Respondents’ customers were not told any of the adverse 
factors summarized above.'4 


IV. APPLICABLE STANDARDS 


A professional who recommends the unknown securities of 
obscure issuers is under a duty to investigate and to see to 
it that his recommendations have a reasonable basis.'> In 
prior cases we pointed out that a salesman cannot recom- 
mend the equity securities of such issuers without reliable 
financial data.'® This proposition is even more compelling 
when we deal, as here, with debt securities. 


Here none of the respondents had any financial information 
on NLT. They say they didn’t need it. It is their position that 
they properly relied on the advice of the presidents of their 
respective firms that NLT’s financial condition was satisfac- 
tory.'7 The Kirsch respondents also claim to have concluded 
that, since the Department of Housing and Urban Develop- 
ment (“HUD”) and the State of Arizona had received NLT 
financial statements but did nothing to stop the land sales, 
“everything was o.k. from a financial standpoint.” 18 


Respondents point to nothing concrete said by either presi- 
dent about NLT’s financial condition.19 But even if there had 
been such plausible oral assurances, they could not be 
used as a substitute for the concrete financial data called for 
in situations such as this. Compliance with the antifraud 
provisions cannot be shifted entirely to a salesman’s supe- 
rior.2° Each salesman has an obligation to deal fairly with 
his customers. Hence no salesman can recommend an 
unknown or little known security unless he has himself seen 
reliable financial data that supply him with a reasonable 
basis for his recommendation. This is especially true of debt 
securities. Having no current financial data, respondents 
could not possibly have had an adequate basis for recom- 
mending NLT’s notes.?' 


602/SEC DOCKET 


The suggestions that NLT’s filings with HUD and with the 
State of Arizona eliminated respondents’ need for financial 
data is frivolous. Respondents do not claim that they ever 
saw the financial filings on which they now belatedly rely. 
Their argument on this point is that so long as no govern- 
mental action was taken to prevent NLT from selling lots, 
they were entitled to assume that NLT's 3-year notes were a 
good investment. This is a total non sequitur. Would NLT be 
able to service these notes? That was the question that 
respondents had to look into. And they do not claim that 
they ever did. 


We conclude that each respondent?? willfully violated the 
antifraud section of the Securities Act.23 


V. VIOLATIONS OF REGISTRATION REQUIREMENTS 


The administrative law judge found that each of the re- 
spondents willfully aided and abetted violations of the Secu- 
rities Act's registration provisions in connection with the 
offer and sale of NLT securities. We agree. 


Respondents participated in a distribution of NLT securities. 
No registration statement having been filed with us, the 
sales violated Sections 5(a) and 5(c) of the Securities Act 
unless they fell within one of the exemptions which the Act 
provides. The burden of establishing the availability of such 
an exemption is on the person claiming it. None of the 
respondents tries to shoulder that burden. None even 
Claims that an exemption was actually available. 


They claim only that they relied on the assurance given by 
the presidents of their respective firms that registration was 
not required because notes secured by mortgages were not 
considered securities by our staff 24 and by other regulatory 
authorities.25 But, as we have already noted, responsibility 
for compliance with applicable requirements cannot be 
shifted entirely to a salesman’s superior. We reiterate what 
we said in prior cases dealing with this point: 


“Salesmen also have some measure of responsibility in 
these matters. This is not to say that they must be finished 
scholars in the metaphysics of the Securities Act. But 
familiarity with the rudiments is essential.” 26 


Here we deal with rudimentary matters. The Securities Act 
explicitly defines a promissory note as a “security.” 27 
Respondents are not free to claim reliance on representa- 
tions inconsistent with that definition. 


We conclude that respondents willfully aided and abetted 
violations of Sections 5(a) and 5(c) of the Securities Act.28 


VI. PUBLIC INTEREST 


No salesmen sensitive to the responsibilities that devolve on 
those who seek to tap the public’s savings could possibly 
have recommended NLT’s notes to the elderly, unsophisti- 
cated people on whom these respondents preyed.?9 Since 
the Exchange Act is drawn on the premise that past 
misconduct gives rise to an inference of probable future 
misconduct and since the purpose of the statute is to protect 
investors from future harm, the administrative law judge's 
conclusion that it is in the public interest to bar these 
respondents from association with brokers or dealers is 














clearly correct.3° Mitigating factors are said to be present. 
But the administrative law judge took these into account 
when he softened his bar orders with provisions looking 
toward respondents’ return to the securities business in 
subordinate capacities under adequate supervision. 


Berge may file an application for leave to return to the 
business on such a basis after six months. However, the 
administrative law judge required Feeney, Velgersdyk and 
Patterson to wait a full year before they can seek leave to 
reenter the securities business in any restricted capacity. 
This difference in treatment is well founded. Feeney, Vel- 
gersdyk and Patterson were proprietors.21 Hence they were 
subject to a higher standard than Berge, a salesman.%2 


An appropriate order will issue.3% 

By the Commission (Chairman HILLS and Commissioners 
LOOMIS and EVANS), Commissioner POLLACK not partici- 
pating. 


George A. Fitzsimmons 
Secretary 





1 Pursuant to their consents, the broker-dealer registrations 
of Kirsch Co. and Vande Vegte, Inc. were revoked in these 
proceedings, Securities Exchange Act Release No. 11416 
(May 13, 1975), 6 SEC Docket 891; Securities Exchange 
Act Release No. 10879 (June 7, 1974), 4 SEC Docket 504. 


2 Briefs were filed with us by respondents and by our staff. 
Our findings are based upon an independent review of the 
record. 


3 This opinion deals with two separate proceedings, one 
involving Berge, and the other, the Kirsch respondents. We 
directed that consolidated hearings be held on the common 
issues involving NLT. 


4 NLT’s president acquired all the El Camino properties, and 
assigned his interest in them to NLT. He bought 520 acres 
in March of 1972 for $46,000 in cash. The remaining 
properties were purchased in October 1969 and September 
1971 for some $800,000. But the down payments on them 
amounted to a mere $27,000. Subsequent payments re- 
duced the purchase price balance to some $357,000 by 
October of 1973. By that time, however, NLT had defaulted 
on all the deferred purchase contracts. 


5 The 520 acres which NLT acquired outright were also 
placed in a trust. But NLT was its sole beneficiary and could 
unilaterally terminate it. Hence for present purposes we 
consider NLT the owner of the 520 acres. 


6 The allocation formula was specified in the trust agree- 
ment. 


7 Its November 18, 1969 balance sheet listed cash in the 
sum of $1,000. It also listed land investments of $872,424, 
and developmental equipment carried at $6,000. 


8 Its liabilities ($758,179) exceeded its assets ($750,361) by 
$7,818. 


2 It issued them in multiples of $1,000 for three years. 
Interest was payable in equal monthly installments, with the 
entire principal payable on the last installment. 


10NLT’s president estimated the aggregate face amount of 
notes sold at from $3 million to $5 million. 


11 It lent large sums to its insiders. On October 31, 1972, 
these advances amounted to some $575,000. 


12 NLT had a net operating loss of over $1 million for the 
year ended October 31, 1972. By December 31, 1972, over 
half of the lot purchasers were delinquent in their payments. 


13 The representations were fraudulent when made. Con- 
trary to respondents’ contentions, the administrative law 
judge did not relate such subsequent developments as 
NLT’s bankruptcy back to the time of respondents’ sales so 
as to impose retrospective liability for conduct that was 
privileged at the time of its occurrence. Respondents state 
that they “must be judged on the basis of facts that were 
reasonably ascertainable at the time [they] were involved in 
the sale of NLT mortgages and not upon facts which did not 
exist then or if they did exist were not discoverable.” We 
agree. Respondents were not insurers. Hence they cannot 
be deemed to have violated the law merely because NLT’s 
notes turned out to be worthless. We look only to the 
situation as it was when respondents made their sales. At 
that time respondents had no reason to consider NLT’s 
notes a worthwhile debt security. Moreover, they made 
affirmative statements about NLT and its notes that they 
had no adequate reason to believe true. Those are the 
bases on which liability rests. 


14 Each respondent had a copy of NLT’s August 1971 
report, filed with the Department of Housing and Urban 
Development, relating to specified El Camino properties. 
The report pointed out that those properties were held by a 
trustee. It stressed their undeveloped character. Nothing in 
that report warranted respondents’ recommendations. 


15 As the Court of Appeals for the Second Circuit said when 
it affirmed our decision in Richard J. Buck & Co., 43 S.E.C. 
998 (1968): 


“Brokers and salesmen are under a duty to investigate, and 
their violation of that duty brings them within the term ‘willful’ 
in the Exchange Act. Thus, a salesman cannot deliberately 
ignore that which he has a duty to know and recklessly state 
facts about matters of which he is ignorant. He must 
analyze sales literature and must not blindly accept recom- 
mendations made therein. 


“In summary, the standards ... are strict. He cannot 
recommend a security unless there is an adequate and 
reasonable basis for such recommendation. He must dis- 
close facts which he knows and those which are reasonably 
ascertainable. By his recommendation he implies that a 
reasonable investigation has been made and that his rec- 
ommendation rests on the conclusions based on such 
investigation.” (Footnotes omitted.) Hanly v. S.E.C. 415 
F.2d 589, 595-597 (C.A. 2, 1969). See also M. G. Davis & 
Company, Inc., 44 S.E.C. 153, 157-158 (1970), aff'd sub 
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nom. Levine v. S.E.C., 436 F.2d 88 (C.A. 2, 1971). 


16 See Richard C. Spangler, Inc., Securities Exchange Act 
Release No. 12104 (February 12, 1976), 8 SEC Docket 
1257, 1264 Cortlandt Investing Corporation, 44 S.E.C. 45, 
52 (1969); Richard J. Buck & Co., 43 S.E.C. 998, 1009 
(1968), affirmed sub. nom. Hanly v. S.E.C., 415 F.2d 589 
(C.A. 2, 1969); Crow, Brourman & Chatkin; Inc., 42 S.E.C. 
938, 947-948 (1966). 


17 The Kirsch respondents stress that Kirsch Co.’s president 
had investigated NLT. 


18 They also contend that they were justified in their belief 
that the notes they sold were “safe.” This is premised on 
the fact that a note was “secured” by a $1,000 mortgage on 
a lot selling for three to four times that amount. But it 
conveniently overlooks the crucial fact that NLT did not own 
the lots and could not encumber them. Moreover, appar- 
ently unknown to respondents, in a number of instances 
there were two or three so-called “mortgages” on the same 
lot. 


19 The Kirsch respondents note that “information on the 
financial condition of NLT ... was not reasonably available 
to them.” But they claim to have been told that current 
statements were being prepared. 


20 CF. Gilbert F. Tuffli, Jr., Securities Exchange Act Release 
No. 12534 (June 10, 1976), 9 SEC Docket 839, 841; Paul L. 
Rice, Securities Exchange Act Release No. 11667 (Sep- 
tember 22, 1975), 7 SEC Docket 915, 916. 


The Kirsch respondents were not mere salesmen. Each was 
not only a Kirsch Co. vice-president, as we have seen, but 
also at least a 10% stockholder. 


21 They claim that they tried to get such data. That “de- 
fense” hurts them. An unsuccessful effort to obtain financial 
data from an issuer that is selling massive quantities of 
securities is a red flag warning that something is probably 
awry. 


22 We deal here with the Kirsch respondents’ argument that 
the proceedings against them were unfair. That rests on 
their contention that they were entitled to the appointment of 
counsel because they could not afford one. We do not 
agree. A respondent in proceedings such as these is not 
entitled to the appointment of counsel. The Second Circuit 
has so held. It said in Boruski v. S.E.C., 340 F.2d 991, 992 
(1965), cert. den. 381 U.S. 943, 944: “We know of no 
requirement that counsel be appointed in these administra- 
tive proceedings. The orders [revoking the broker-dealer 
registration and denying investment adviser registration], 
although serious in their effect, are not criminal judgments. 
If criminal charges should be brought against petitioner, he 
will, of course, be entitled to be represented by counsel as 
in all criminal prosecutions.” See also Nees v. S.E.C., 414 
F.2d 211, 221 (C.A. 9, 1969). 


23 Section 17(a). 

24 The Kirsch respondents assert that our staff expressed 
this view to Kirsch Co.’s president. But they point to no 
documentary evidence to support this. 
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25 Berge only claims that Vande Vegte, Inc.'s president told 
him that Minnesota did not regard them as securities. That, 
of course, had nothing to do with the registration require- 
ments of the federal securities laws. Hence Berge’s reliance 
on his firm’s president was clearly unwarranted. 


26 Gilbert F. Tuffli, Jr., Securities Exchange Act Release No. 
12534 (June 10, 1976), 9 SEC Docket 839, 841; Pau L. 
Rice, Securities Exchange Act Release No. 11667 (Sep- 
tember 22, 1975), 7 SEC Docket 915, 916. 


27 Section 2 defines the term “security” to include ‘“‘any note, 
. evidence of indebtedness, ... or, in general, any 
interest or instrument commonly known as a ‘security’.” 
Nothing in the Act or our rules thereunder excepts from this 
definition promissory notes secured by mortgages. 


28 We further find, as did the administrative law judge, that 
the Kirsch respondents willfully aided and abetted violations 
of those provisions in the offer and sale of the securities of 
other issuers. 


22 NLT paid a 20% commission on a three-year debt instru- 
ment. That would be outlandish for an equity security. For 
straight debt securities that matured in a mere three years, 
as these did, a 20% commission is pathological. These men 
were not novices in the securities business. The size of the 
commission was enough in itself to warn salesmen of the 
need for painstaking inquiry. 


30 Compare Arthur Lipper Corporation, Securities Exchange 
Act Release No. 11773 (October 24, 1975), 8 SEC Docket 
273, 281; Richard C. Spangler, Securities Exchange Act 
Release No. 12104 (February 12, 1976), 8 SEC Docket 
1257, 1266-1269; Gilbert F. Tuffli, Jr., Securities Exchange 
Act Release No. 12534 (June 10, 1976), 9 SEC Docket 839, 
841-842. 


31 See n. 20, supra. Moreover, they willfully aided and 
abetted violations of the Securities Act with respect to 
securities other than NLT. N. 28, supra. 


32 See John R. Brick, Securities Exchange Act Release No. 
11763 (October 24, 1975), 8 SEC Docket 240, 244: “[T]he 
standards ... are ... not the lesser ones that govern when 
we deal with mere underlings in firms.” 


33 Our failure to address ourselves explicitly to some of the 
contentions made does not mean that we have ignored 
them. All issues raised have been carefully considered. 
Respondents’ exceptions to the initial decision are overruled 
or sustained to the extent that they are inconsistent or in 
accord with the views expressed in this opinion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 


Admin. Proc. File Nos. 3-4166 and 3-4373 


In the Matter of 




















WILLARD G. BERGE 
1345 Maryland Avenue, North 
Minneapolis, Minnesota 


ROBERT E. FEENEY 
815 Ramona Street 
Dubuque, lowa 


HARVEY L. VELGERSDYK 
211 South Maple Street 
Inwood, lowa 


JOHN R. PATTERSON 
1107 East Garfield Street 
Davenport, lowa 


ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission's opinion issued this day, it 
is ORDERED that Willard G. Berge, Robert E. Feeney, 
Harvey L. Velgersdyk and John R. Patterson be, and each 
of them hereby is, barred from association with any broker 
or dealer with the proviso that, Berge after six months from 
the date hereof, and Feeney, Valgersdyk and Patterson 
after one year from the date hereof, may each apply to the 
Commission for permission to become so associated in a 
non-supervisory, non-proprietary capacity upon a showing 
that he will be adequately supervised. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12848/September 30, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5746/September 30, 1976 








PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19689/September 24, 1976 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 


P. O.Box 2333 
Boston, Massachusetts 02107 . 


BLACKSTONE VALLEY ELECTRIC COMPANY 
P. O. Box 1111 
Lincoln, Rhode Island 02865 


BROCKTON EDISON COMPANY 
36 Main Street 
Brockton, Massachusetts 02403 


FALL RIVER ELECTRIC LIGHT COMPANY 
85 North Main Street 
Fall River, Massachusetts 02722 


MONTAUP ELECTRIC COMPANY 
P. O. Box 391 
Fall River, Massachusetts 02722 


(70-5388) 
SUPPLEMENTAL NOTICE CORRECTING ERROR 


On September 5, 1976 (HCAR No. 19682) a notice was 
issued in this proceeding relating in part to a proposed sale 
of Montaup Electric Company (‘Montaup”) securities by 
Blackstone Valley Electric Company (‘Blackstone’) to 
Brockton Edison Company (‘Brockton’). As part of the 
consideration to be paid for the securities, it should have 
been stated that Brockton will pay Blackstone’s cost for 
those securities ($23,100,000) plus Blackstone’s equity in 
the unappropriated retained earnings of Montaup and Mon- 
taup’s equity in the undistributed unappropriated earnings of 
certain electric generating companies in which Montaup 
owns stock. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19690/September 24, 1976 


In the Matter of 

LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 

New Orleans, Louisiana 70174 


(70-5906) 


NOTICE OF PROPOSAL TO OPERATE AND SUBSE- 
QUENTLY ACQUIRE MUNICIPAL ELECTRIC FACILITIES 


NOTICE IS HEREBY GIVEN that Louisiana Power & Light 


Company (‘Louisiana’), a public-utility subsidiary company 
of Middle South Utilities, Inc. (“Middle South”), a registered 
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holding company, has filed an application with this Commis- 
sion pursuant to the Public Utility Holding Company Act of 
1935 (‘Act’), designating Sections 9(a) and 10 of the Act as 
applicable to the proposed transaction. All interested per- 
sons are referred to the application, which is summarized 
below, for a complete statement of the proposed transac- 
tion. 


Louisiana is engaged in the business of generating, trans- 
mitting, distributing, and selling electric power and energy. It 
operates in 46 of the 64 parishes (counties) in the State of 
Louisiana, including the Parish of Lafourche. Its operating 
revenues for the twelve months ended June 30, 1976, 
aggregated $302,336,000. 


The City of Thibodaux (“City”) is a municipal corporation of 
the State of Louisiana, located in the Parish of Lafourche, in 
the southeasterly part of the state. Its estimated population 
is approximately 15,000 people. The City owns, operates, 
and maintains a system for the generation, distribution, and 
sale of electric power and energy to customers within the 
corporate limits of the City, as well as to some customers 
outside of such corporate limits (“Electric System”). As of 
December 31, 1975, the City had 5,333 electric customers. 
As of December 31, 1975, the Electric System had a 
depreciated book value of $13,646,507 against an original 
cost of $19,010,146. For the year ended December 31, 
1975, the Electric System had operating revenues of 
$3,857,774, operating expenses (including depreciation) of 
$3,805,650, or a net income of $52,124. The Electric 
System immediately adjoins the electric system and facili- 
ties of Louisiana. The City presently has outstanding bonds 
in the aggregate principal amount of $13,985,000 which are 
payable from the income and revenues of its waterworks 
and electric systems and plants (“Bonds”), consisting of the 
principal amounts presently outstanding of nine different 
series, maturing on August first of the years 1977 through 
2002, and bearing interest at rates from 3-'/2% to 6% per 
annum. Louisiana states that it is its understanding that, at 
least in part for financial reasons, the City has been 
encountering increasing difficulty in the operation and main- 
tenance of the Electric System. 


Pursuant to an invitation of the City and on the basis of 
subsequent negotiations. Louisiana, under date of June 1, 
1976, submitted to the City a proposition and offer (‘Offer’), 
which provides for the operation and possible ultimate 
ownership by the company of the Electric System as set 
forth in an Operating Agreement. A special election was 
called by the City, held on August 14, 1976, and resulted in 
a vote by the electorate in favor of the acceptance of the 
Offer. 


Under the terms of the Operating Agreement, Louisiana, 
among other things, will be obligated, at its own expense, to 
operate and maintain the entirety of the Electric System 
exclusive of the generating facilities (“Distribution System’), 
providing for the entirety of the electric power supply re- 
quirements of the Distribution System and its customers. 
The company may (but will not be obligated to) operate and/ 
or maintain the Electric System's generating facilities or any 
part thereof. Louisiana will make payments to a designated 
fiscal agent of amounts necessary to pay the principal of 
and interest on the Bonds as such principal and interest 
become due. Within 10 days after Louisiana commences to 
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operate the Electric System, the company must pay the City 
the sum of $625,000. Through August 1, 2002, the company 
is also obligated to pay the City 2% of the revenues from 
residential and commercial customers within the corporate 
limits of the City. (This is standard in all municipalities 
wherein the company is franchised.) 


The Operating Agreement will further provide that at such 
time as no Bonds or refunding bonds are outstanding (pre- 
refunded Bonds and/or pre-refunded refunding bonds being 
considered as no longer outstanding), Louisiana will have 
the right and option, for the considerations resulting from the 
terms of the Operating Agreement (or the terms of any 
lease-purchase agreement in connection with any refunding 
bonds), to acquire from the City the entirety of the Electric 
System. 


In order to integrate the service to the City into Louisiana’s 
operations, it will be necessary to convert approximately 1 
mile of 13.8 KV feeder line to 34.5 KV and construct 
approximately .5 miles of 34.5 KV feeder line, tying the 
company’s 34.5 KV system on the northerly side of the City 
to the City’s existing 34.5 KV system. The cost of such work 
is estimated at $42,400. 


The application states that the proposed transaction will 
relieve the City of financial burdens and will provide the City 
with a reliable and adequate supply of electricity with 
consequent improvement in electric service and that such 
improved electric service will be provided at substantially 
lower rates. It is further stated that Louisiana’s service to the 
City is expected to be operated on an increasingly profitable 
basis and that the ultimate acquisition by the company of 
the Electric System on a desirable basis is provided for and 
appears likely. 


It is stated that no State commission and no Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transaction except that the Louisiana 
Public Service Commission (“LPSC”) has asserted jurisdic- 
tion with respect to certain transactions, which assertion of 
jurisdiction is applicable to the transaction proposed herein, 
to the extent of requiring prior disclosure of the intendment 
and plan with regard thereto and “official action” of non- 
opposition (or approval) by the LPSC before the proposed 
action may be taken. Fees and expenses to be incurred in 
connection with the proposal are estimated at $14,500, 
including legal fees of $12,500. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 21, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by the filing which he desires to controvert; or 
he may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D. C. 20549. A copy of such request 
should be served personally or by mail upon the applicant at 
the above-stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application, as filed or as it may be amended, may be 
granted as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 











may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19691/September 24, 1976 


In the Matter of 


NORTHEAST UTILITIES 
P. O. Box 270 
Hartford, Connecticut 06101 


THE CONNECTICUT LIGHT AND POWER COMPANY 
THE HARTFORD ELECTRIC LIGHT COMPANY 
WESTERN MASSACHUSETTS ELECTRIC COMPANY 


NORTHEAST NUCLEAR ENERGY COMPANY 
(70-5734) 


NOTICE OF POST-EFFECTIVE AMENDMENT REGARD- 
ING FINANCING OF NUCLEAR FUEL CORES AND RE- 
LATED TRANSACTIONS 


NOTICE IS HEREBY GIVEN that Northeast Utilities 
(“Northeast”), a registered holding company; The Connecti- 
cut Light and Power Company, The Hartford Electric Light 
Company, and Western Massachusetts Electric Company, 
public-utility subsidiary companies of Northeast; and North- 
east Nuclear Energy Company (“NNEC”), a subsidiary 
company of Northeast formerly known as The Millstone 
Point Company, have filed with this Commission a post- 
effective amendment to the application-declaration in this 
proceeding pursuant to Sections 6(a) and 7 of the Public 
Utility Holding Company Act of 1935 (‘Act’) regarding the 
following proposed transactions. All interested persons are 
referred to the post-effective amendment to the application- 
declaration, which is summarized below, for a complete 
statement of the proposed transactions. 


By orders in this proceeding dated October 21, 1975, and 
January 16, 1976 (HCAR Nos. 19218 and 19346), the 
Commission authorized NNEC to engage in certain financ- 
ing of its nuclear fuel cores and related transactions, includ- 
ing the issuance and sale through March 31, 1977 of up to 
$22,500,000 of short-term notes outstanding at any one 
time to a group of four banks. 


NNEC now proposes to issue and sell up to an additional 
$7,000,000 of short-term notes outstanding at any one time 
to The First National Bank of Boston, Massachusetts. In all 
other respects, the transactions remain unchanged. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 21, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said post-effective amendment to the 
application-deciaration which he desires to controvert; or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commis- 
sion, Washington. D. C. 20549. A copy of such request 
should be served personally or by mail (air mail if the person 
being served is located more than 500 miles from the point 
of mailing) upon the applicants-declarants at the above- 
stated address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application-declara- 
tion, as amended or as it may be further amended, may be 
granted and permitted to become effective as provided in 
Rule 23 of the General Rules and Regulations promuigated 
under the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19692/September 24, 1976 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-5904) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
NOTES TO BANKS AND/OR A DEALER IN COMMERCIAL 
PAPER AND EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Arkansas Power & Light 
Company (“Arkansas”), a public-utility subsidiary company 
of Middle South Utilities, Inc. (“Middle South”), a registered 
holding company, has filed a declaration with this Commis- 
sion pursuant to the Public Utility Holding Company Act of 
1935 (‘Act’), designating Section 6(a) and 7 of the Act and 
Rule 50(a)(5) promulgated thereunder as applicable to the 
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proposed transactions. All interested persons are referred to 
the declaration, which is summarized below, for a complete 
statement of the proposed transactions. 


By order dated April 7, 1975 (HCAR No. 18912), the 
Commission authorized Arkansas to issue and sell, from 
time to time through December 31, 1976, up to $95,000,000 
aggregate principal amount outstanding at any one time of 
unsecured short-term promissory notes to a group of banks 
and/or a commercial paper dealer. 


Arkansas now proposes to revise the foregoing program 
and to issue and sell, from time to time through September 
30, 1978, unsecured short-term promissory notes (including 
commercial paper) to various commercial banks and/or a 
dealer in commercial paper in an aggregate principal 
amount outstanding at any one time not to exceed 
$110,000,000. 


The notes proposed to be issued and sold to commercial 
banks will be in the form of unsecured promissory notes 
payable not more than nine months from the date of 
issuance with right of renewal, will bear interest at the prime 
commercial bank rate in effect at the lending bank on the 
date of issuance or from time to time depending upon the 
requirements of the lending bank, and will, at the option of 
Arkansas, be prepayable, in whole or in part, at any time 
without premium or penalty. While no formal commitments 
for future borrowings have been made with any bank, it is 
expected that the banks to whom such notes will be issued 
and sold and the maximum amount to be issued and 
outstanding at any one time to each such bank will be 
substantially as follows: 


Maximum 
Amount to be 
Borrowed 
First National Bank of Eastern Arkansas, 

Forrest City, Arkansas $ 300,000 
Arkansas Bank & Trust Company, Hot é 

Springs, Arkansas 800,000 
First National Bank of Hot Springs, Arkansas 500,000 
The Commercial National Bank, Little Rock, 

Arkansas 1,000,000 
First National Bank in Little Rock, Arkansas 4,000,000 
Union National Bank, Little Rock, Arkansas 1,500,000 
Worthen Bank & Trust Company, Little Rock, 

Arkansas 3,000,000 
Irving Trust Company, New York, N.Y. 5,000,000 
Manufacturers Hanover Trust Company, 

New York, N.Y. 45,000,000 
Morgan Guaranty Trust Company of New 

York, New York 8,000,000 
National Bank of Commerce, Pine Bluff, Ar- 

kansas 1,500,000 
Simmons First National Bank, Pine Bluff, 

Arkansas 14,000,000 
Peoples Bank & Trust Company, Russell- 

ville, Arkansas 300,000 
Chemical Bank, New York, N.Y. 2,500,000 
Marine Midland Trust Company, New York, 

N.Y. 2,500,000 

Total $89,900,000 
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Except as indicated above, Arkansas will not effect borrow- 
ing from banks pursuant to this declaration until it shall have 
filed an amendment setting forth the name or names of the 
banks from which such other borrowings are to be effected 
and the amounts thereof and such other borrowings shall 
have been authorized by order of this Commission. 


Arkansas maintains daily operating balances with the above 
Arkansas banks. If balances were to be maintained solely 
for the purpose of satisfying a compensating balance re- 
quirement at a rate of 15% and assuming a 7% prime rate, 
the effective interest cost would be 8.24%. The above non- 
Arkansas banks may require compensating balances of 
10% of the amount of the commitment for loans plus 10% of 
the average annual amount of the loans outstanding from 
those banks. Assuming a 7% prime rate and a 20% 
compensating balance, the effective interest cost on loans 
from the non-Arkansas banks would be 8.75%. 


The proposed commercial paper will be in the form of 
unsecured promissory notes with varying maturities not to 
exceed 270 days, the actual maturities to be determined by 
market conditions, effective cost of money to the company, 
and Arkansas’ anticipated cash requirements at the time of 
issuance. In accordance with the established custom and 
practices in the market, the proposed commercial paper will 
not be payable prior to maturity. Arkansas proposes to 
issue, reissue, and sell commercial paper in denominations 
of not less than $100,000 directly to Salomon Brothers, a 
dealer in commercial paper, at a discount which will not be 
in excess of the discount rate per annum prevailing at the 
date of issuance for commercial paper of comparable qual- 
ity of that particular maturity sold by public-utility issuers to 
commercial paper dealers. No commission or fee will be 
payable by Arkansas in connection with the issuance and 
sale of the commercial paper. The dealer, as principal, will 
reoffer and sell the commercial paper at a discount rate of 
1/8 of 1% per annum less than the prevailing discount rate to 
Arkansas in such a manner as not to constitute a public 
offering. The dealer in reoffering the commercial paper will 
limit the reoffer and sale to a non-public customer list of not 
more than 200 buyers of commercial paper. Such list will be 
furnished to the Commission, and no change will be made 
therein without advising the Commission of such change. It 
is anticipated that the commercial paper will be held by the 
buyers to maturity; however, the dealer may, if desired by a 
buyer, repurchase the commercial paper for resale to others 
on the list of customers. 


Arkansas asserts that the issue and sale of the commercial 
paper should be excepted from the competitive bidding 
requirements of Rule 50 because the commercial paper will 
have a maturity not in excess of 270 days, current rates for 
commercial paper for such prime borrowers as Arkansas 
are published daily in financial publications, and it is not 
practical to invite bids for commercial paper. Arkansas 
further requests that it be granted authority to file on a 
quarterly basis its certificates under Rule 24 with respect to 
the issuance and sale, from time to time, of the proposed 
bank notes and commercial paper. 


As of July 31, 1976, Arkansas’ construction program is 
expected to result in expenditures of approximately 
$205,300,000 in 1977 and $156,200,000 in 1978. The net 
proceeds to be received by Arkansas from the issuance and 
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sale of the proposed bank notes and commercial paper, 
together with other funds available from time to time from 
operations or derived from the issuance and sale of long- 
term debt and/or equity securities, will be applied to the 
company’s construction program. As such notes mature, 
they will be renewed (but to mature not later than June 30, 
1979) or repaid out of funds then available to Arkansas from 
its operations or derived from the issuance and sale of 
similar securities or long-term debt and/or equity securities. 


It is stated that the fees and expenses to be incurred in 
connection with the proposed transactions are estimated not 
to exceed $5,000 and that no State commission and no 
Federal commission, other than this Commission, has juris- 
diction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 21, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time after 
said date, the declaration, as filed or as it may be amended, 
may be permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption 
from its rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19693/September 27, 1976 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 15907 


(70-5339) 
SUPPLEMENTAL ORDER AUTHORIZING EXTENSION 


OF TIME TO EFFECT AMENDMENT OF FIRST MORT- 
GAGE INDENTURE 


Pennsylvania Electric Company (‘‘Penelec”), an electric 
utility subsidiary company of General Public Utilities Corpo- 
ration, a registered holding company, has filed a post- 
effective amendment to the declaration previously filed in 
this proceeding with this Commission pursuant to Sections 
6(a), 7 and 12(e) of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rules 24(c)(3), 62 and 65 promulgated 
thereunder regarding the following proposals. 


By orders dated July 18, 1973 and May 30, 1975 (HCAR 
Nos. 18035 and 19018), this Commission authorized Pene- 
lec to amend two provisions of its First Mortgage Indenture 
and Deed of Trust dated as of January 1, 1942, between 
Penelec and Bankers Trust Comapny, as heretofore supple- 
mented and amended by thirty Supplemental Indentures 
(“Indenture”). The two amendments concerned (1) the 
elimination of the covenant which provides that Penelec will 
duly observe and conform to all valid requirements of any 
governmental authority relative to any mortgaged property 
and (2) bondable property additions. The affirmative vote of 
the holders of 75% in principal amount of the first mortgage 
bonds outstanding is required for approval of each of the 
proposed amendments to the Indenture. Penelec was to 
enter into a supplemental indenture regarding the two 
amendments no later than March 31, 1976. 


The bondable property additions amendment was approved 
at a Bondholders meeting on December 29, 1975, and the 
thirty-second supplemental indenture dated as of December 
1, 1975, became effective. 


By order dated March 31, 1976 (HCAR No. 19455), Penelec 
was granted an extension of time until September 30, 1976, 
during which time it may effect the amendment relating to 
the observation of all government authority. Penelec now 
requests a further extension through December 31, 1976, to 
effect the amendment. Penelec states that as of August 25, 
1976, it had obtained the consent of 60.1% of the holders of 
the bonds for approval of the amendment. 


The Pennsylvania Public Utility Commission has authorized 
the proposed amendments of the Indenture. No other state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposals. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
declaration, as amended by said post-effective amendment, 
be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended by said post-effective amendment, be, and it 
hereby is, permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19694/September 27, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5744/September 27, 1976 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19695/September 27, 1976 


In the Matter of 


SOUTHERN COMPANY SERVICES, INC. 
Perimeter Center East 
Atlanta, Georgia 30346 


(37-59) 


NOTICE OF POST-EFFECTIVE AMENDMENT REGARD- 
ING ISSUE AND SALE OF LONG-TERM NOTES TO 
HOLDING COMPANY BY SUBSIDIARY SERVICE COM- 
PANY 


NOTICE IS HEREBY GIVEN that Southern Company Serv- 
ices, Inc. (“Services”), a wholly-owned subsidiary service 
company of The Southern Company (‘Southern’), a regis- 
tered holding company, has filed with this Commission a 
post-effective amendment to the application-declaration in 
this proceeding pursuant to Sections 6(a), 7, and 13 of the 
Public Utility Holding Company Act of 1935 (“Act”) regard- 
ing the following proposed transactions. All interested per- 
sons are referred to the application-declaration, as 
amended by the post-effective amendment, which is sum- 
marized below, for a complete statement of the proposed 
transaction. 


By order dated July 23, 1963 (HCAR No. 14913), the 
Commission authorized Services to issue and sell to South- 
ern for cash, and Southern to acquire, during a five year 
period commencing July 23, 1963, up to $500,000 aggre- 
gate principal amount to be outstanding at any one time of 
long-term unsecured notes of Services to bear interest at a 
rate equal to the average effective interest cost of South- 
ern’s outstanding obligations for borrowed money on the 
date of issue. By orders dated September 10, 1971, May 
15, 1973, and June 26, 1975 (HCAR Nos. 17261, 17961, 
and 19063), the Commission authorized increases in the 
aggregate principal amount of such notes to be issued and 
sold by Services to Southern to the present limit of 
$18,275,000 and also extended the authorization with re- 
spect to the issue and sale of notes to June 30, 1978. 


Services presently has an aggregate capital stock equity of 
$725,000 and the principal amount of its long-term debt in 
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the form of unsecured notes is $17,500,000. The entire 
amount of Services’ equity and debt is owned by Southern. 


Services performs professional and technical services at 
cost for associate companies in the Southern holding- 
company system. Expansion of said services in recent 
years has resulted in a substantial increase in the amount of 
necessary working capital. 


In the current filing, Services states that due to the increase 
in its working capital requirements the balance of the current 
amount of notes authorized by the Commission to be issued 
will be issued during October. It is estimated that by 
December 31, 1976, such note requirements will increase to 
$19,000,000. Services estimates that by December 31, 
1979, it will require working capital of approximately 
$30,000,000. Underlying these working capital estimates is 
Services expectation that by the end of 1979 its personnel is 
expected to increase over the total for December 31, 1975 
as follows: general services, from 274 to 360; engineering, 
from 1,066 to 1,419; power pool, from 108 to 174; and data 
processing, from 400 to 612. In addition, Services estimates 
additional expenditures for computer and telecommunica- 
tions equipment and leasehold improvements through 1979 
of $25,228 000. 


The unsecured notes to be issued to Southern will mature 
December 31, 1999, and will be prepayable at any time 
without premium. Southern will acquire said notes at the 
principal amount thereof. The notes are to bear interest at a 
rate equal to the average effective interest cost of South- 
ern’s outstanding obligations for borrowed money on the 
date of issue, or, to the extent that the aggregate principal 
amount of Services’ outstanding notes to Southern exceed 
the aggregate principal amount of Southern’s outstanding 
obligations for borrowed money, such excess principal 
amount of notes shall bear interest at a rate equal to the 
weighted average rate of return on common equity most 
recently allowed the four operating subsidiaries by their 
respective public service commissions which have retail rate 
jurisdiction, but in any event at a rate not less than 125 
percent of the prime rate in effect on the date of issue 
thereof at such bank in Atlanta, Georgia, as shall have been 
designated by Services for that purpose. 


The aggregate capital of Services, including its outstanding 
notes and capital stock, will be maintained at all times at an 
amount equivalent approximately to the sum of two months’ 
operating expenses and the depreciated cost of Services’ 
fixed assets including prepayments and petty cash working 
funds, less any unpaid indebtedness for funds borrowed 
from non-Southern system sources for the acquisition of 
such fixed assets. 


It is stated that no State commission and no Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transaction. Fees and expenses to be 
incurred in connection with the proposal are estimated at 
$5,000, including legal fees of $2,500. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 21, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said post-effective amendment to the 




















application-declaration which he desires to controvert; or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D. C. 20549. A copy of such request 
should be served personally or by mail upon the applicant- 
declarant at the above stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said date, 
the application-declaration, as now amended or as it may be 
further amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19696/September 28, 1976 


In the Matter of 


GULF POWER COMPANY 
Pensacola, Florida 


MISSISSIPP! POWER COMPANY 
Gulfport, Mississippi 


(70-5894) 


ORDER APPROVING PROPOSAL BY TWO ASSOCIATED 
ELECTRIC UTILITY COMPANIES WHEREBY ONE COM- 
PANY WILL ACQUIRE A 50% INTEREST, AS TENANT-IN- 
COMMON, IN AN ELECTRIC GENERATING FACILITY 
CURRENTLY BEING CONSTRUCTED BY THE OTHER 


Gulf Power Company (“Gulf”) and Mississippi Power Com- 
pany (‘Mississippi’), both of which are wholly owned elec- 
tric utility subsidiaries of The Southern Company, a regis- 
tered holding company, have filed an application-declaration 
and amendments thereto with this Commission pursuant to 
Sections 9, 10, 12, and 13 of the Public Utility Holding 
Company Act of 1935 (‘Act’), and Rules 43, 45(b)(6) and 
87 promulgated thereunder as applicable to the proposed 
transaction. 


Gulf and Mississippi propose a number of transactions 
which will result in each company owning, as tenants-in- 
common, a 50% undivided interest in Units 1 and 2 
(500,000 kilowatts each) of a steam electric generating plant 


in Jackson County, Mississippi (‘Plant’) currently being 
constructed by Mississippi. The transactions will take place 
in various steps, the final step to be consummated at the 
time Unit 2 is placed in commercial operation, currently 
scheduled for 1980. Unit 1 is scheduled to be placed in 
operation in 1977. The companies have set forth the under- 
standing as to the proposed transactions in a letter dated 
July 28, 1976 (‘Letter’). 


Mississippi has acquired the plant site, and construction of 
Unit 1 has been substantially completed, as have facilities 
which will be common to both units (“Common Facilities”). 
Cooling water for Units 1 and 2 will be supplied from a 
reservoir and canal facilities being built and to be operated 
by Jackson County, with Mississippi being obligated to pay 
to Jackson County for water service (in addition to operating 
expenses and funds for an operating margin) amounts 
necessary to amortize the principal and interest on pollution 
control revenue bonds, the proceeds of which were used for 
construction of such facilities (HCAR No. 18121, October 
12, 1973). Mississippi has spent substantial funds for acqui- 
sition of the site and construction of the Plant. 


Until such time as Unit 2 becomes commercially operable 
the following is proposed: 


(a) Mississippi will build and finance Unit 1 and will operate 
it solely for its own account. Mississippi will also retain title 
to the land on which Unit 1 is situated. 


(b) As soon as possible after necessary regulatory approval 
(the “Initial Closing”), (i) Gulf will pay Mississippi for all book 
costs, including the allowance for funds used during con- 
struction (“AFUDC”), which Mississippi has incurred with 
respect to Unit 2 to the date of such payment (estimated to 
be $26,000,000 at September 30, 1976) and (ii) Mississippi 
will convey to Gulf all Mississippi's right, title and interest in 
Unit 2. 


(c) From and after the date of such payment, Gulf will 
reimburse Mississippi with respect to all costs, excluding 
AFUDC, thereafter incurred for acquisition and construction 
of Unit 2. 


(d) At the Initial Closing, Mississippi will convey to Gulf fee 
simple title to the land on which Unit 2 is to be constructed, 
and an undivided one-half interest in and to the remainder 
of the Plant site (other than the land on which Unit 1 is 
located), for which Gulf will pay Mississippi all its book 
costs, approximating $1,541,000 for the land so conveyed. 


(e) At the Initial Closing, Mississippi shall also convey to 
Gulf a 50% undivided interest in and to the Common 
Facilities, subject, however, to the reservation by Mississippi 
of a vendor's lien, to secure payment by Gulf to Mississippi, 
in installments over the period of construction of Unit 2, of 
one-half the cost of the Common Facilities. Such vendor's 
lien will be subordinate to the lien of the Indenture between 
Gulf and The Chase Manhattan Bank (National Association) 
dated as of September 1, 1941 (‘‘Gulf’s Mortgage”). 


(f) Because Mississippi will require the use of the Common 
Facilities for the testing and operation of Unit 1 prior to 
Gulf’s use for the testing and operation of Unit 2, Mississippi 
will lease the Common Facilities from Gulf from the Initial 


SEC DOCKET/611 








Closing until required by Gulf for testing of Unit 2. Payments 
under the lease by Mississippi will be equal to the deprecia- 
tion charges on Gulf's investment in depreciable common 
facilities. Mississippi will pay all taxes, insurance and other 
direct costs associated with the operation of Common 
Facilities prior to the testing of Unit 2. 


(g) Gulf will designate Mississippi as its agent to supervise 
and administer construction of Unit 2 and all contracts with 
respect thereto; Gulf will reserve the right to monitor, audit 
and review all construction and associated activity. Gulf has 
agreed to the existing contracts between Mississippi and all 
other parties with respect to acquisition and construction of 
the Plant. All further contracts and agreements or modifica- 
tion thereof must be mutually agreed upon in advance by 
Mississippi and Gulf. 


(h) Gulf will establish a construction agency account and 
deposit in such account funds to the extent necessary for 
the payment of all day-to-day construction costs and ex- 
penditures made by Mississippi for Gulf’s account. Gulf will 
also pay such costs and expenses as Mississippi will incur 
in providing administration and supervision with respect to 
acquisition and construction of Unit 2. 


(i) Mississippi will furnish to Gulf monthly progress reports 
showing approximate percentage of completion of the Plant. 


(j) On or about the date Unit 2 is placed in commercial 
operation (the “Second Closing”) Mississippi will convey to 
Gulf a 50% undivided interest in Unit 1 (and the underlying 
site) for which Gulf will be obligated to pay 50% of the then 
depreciated original cost; and Gulf will convey to Mississippi 
a 50% undivided interest in Unit 2 (and the underlying site) 
for which Mississippi will be obligated to pay Gulf 50% of the 
origina! cost. It is the intent of Gulf and Mississippi that upon 
settiement at the Second Closing each shall have borne 
50% of the total net cost of the Plant. It is estimated that the 
total construction expenditures of the Plant will be 
$294 000,000, allocated as follows: 


Unit 1 $136,683,000 
Unit 2 157,317,000 
Site 3,082,000 
Common Facilities 39,552,000 


The estimated cost of Unit 1 does not give effect to 
estimated depreciation from the date of commercial opera- 
tion to the Second Closing, currently estimated at 
$10,870,000. Each conveyance will be free and clear of 
liens and encumbrances other than excepted encum- 
brances as defined in the transferee’s first mortgage inden- 
ture 


(k) Commencing with the time of second closing Mississippi 
will operate and maintain the Plant for the account of itself 
and Gulf. Gulf will pay Mississippi 50% of the costs of such 
operation and maintenance, including labor, supervision, 
taxes, insurance and overhead. Gulf will advance funds to 
Mississippi to the extent necessary for payment of all day- 
to-day operating and maintenance charges, costs and ex- 
penditures. 


(l) Gulf will establish an operating agency account and 
deposit in such account funds to the extent required for 
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payment of approved expense items. Gulf will also deposit 
in such agency account funds for payment of 50% of all 
expenditures made, following initial operation of Unit 2, for 
authorized capital additions to the Plant with respect to 
Units 1 and 2. 


(m) At such time as cooling water is necessary for testing 
components of Unit 2 (approximately nine months prior to 
commercial operation) Gulf shall become obligated to Mis- 
sissippi in respect of payments required under the water 
service agreement between Mississippi and the Jackson 
County Port Authority, dated April 5, 1973, which provides 
for the payment of principal and interest on $17,250,000 
principal amount of pollution control revenue bonds, referred 
to above. In this regard Gulf shall (i) reimburse Mississippi 
for 50% of all the aggregate of paymnents made by Missis- 
sippi in respect of principal of such bonds plus any amounts 
paid by Mississippi for construction costs of the cooling 
water facilities in excess of $17,250,000, an amount equal 
to 50% of any applicable depreciation on Mississippi's 
books; (ii) thereafter pay Mississippi for 50% of all amounts 
payable by Mississippi under the water service agreement; 
and (iii) indemnify Mississippi against 50% of any amounts 
paid by Mississippi as guarantor of such pollution control 
revenue bonds. 


(n) Prior to the initial commercial operation of Unit 2, an 
operating agreement will be executed by Gulf and Missis- 
sippi. 


Consistent with the intent of Gulf and Mississippi that, upon 
final settlement, each such company shall have borne 50% 
of the total net cost of the Plant, including including Units 1 
and 2 and the Common Facilities, it is intended that any 
investment tax credits earned in respect of the construction 
of the Plant shall be divided equally between them. Under 
Rule 45(b)(6) and the Order of the Commission dated April 
26, 1963, the investment credit earned by the affiliated 
group of corporations consisting of The Southern Company 
and its subsidiaries are in substance to be allocated among 
such corporations in a manner allowing each such company 
the full investment credit it contributes to the total invest- 
ment credit allowed on the consolidated return. It is stated 
that strict application of this principle could result in Gulf and 
Mississippi being treated as earning different amounts of 
investment credit, in respect of the construction of the Plant. 
As described above, Unit 1 will be owned by Mississippi at 
the time it is placed in service and Unit 2 will be owned by 
Gulf at the time it is placed in service. The amount of 
investment credit earned in respect of the construction of 
one Unit may considerably exceed that in respect of the 
construction of the other Unit. This disparity cculd be 
caused, for example, because (1) the cost of construction of 
one Unit exceeded that of the other of (2) the rate of 
investment credit applicable at the time Unit 2 is placed in 
service differs from that applicable at the time Unit 1 is 
placed in service. Gulf and Mississippi state that, in light of 
the fact that the net cost of construction of the Plant is to be 
divided equally, the investment credit generated through 
such construction should also be divided equally. It is 
therefore proposed that (1) Mississippi will be given credit 
for the entire investment credit generated through the con- 
struction of Unit 1 at the time such credit is claimed by the 
affiliated group in its consolidated tax return; (2) Gulf and 
Mississippi will each be given credit for one-half of the 




















investment credit generated by the construction of the 
Common Facilities at such time as such credit is claimed by 
the affiliated group on its consolidated tax return; (3) after 
Unit 2 has been placed in service and the affiliated group 
has claimed investment credit on its consolidated tax return 
with respect thereto, Gulf and Mississippi will each be given 
credit for one-half of such investment credit in respect of 
Unit 2 and Gulf will retroactively be given credit for one-half 
of the investment credit claimed (and previously allocated to 
Mississippi) in respect of Unit 1; (4) the contributions of Gulf 
and Mississippi to the Consolidated Federal income tax 
liability of the affiliated group will be determined in light of 
the above allocations of investment credit. 


The fees and expenses to be incurred in connection with the 
proposed transactions are estimated at $30,000, including 
legal fees of $25,500. The sale by Mississippi to Gulf has 
been approved by the Mississippi Public Service Commis- 
sion. It is stated that no other State commission and no 
Federal commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19664), and no hearing has 
been requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the interest 
of investors and consumers that said application-declara- 
tion, as amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and permit- 
ted to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19697/September 29, 1976 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 46801 


(70-5887) 
ORDER AUTHORIZING PROPOSED EXTENSION OF 


SHORT-TERM BORROWING AUTHORITY IN EXCESS OF 
10% OF CAPITALIZATION AND PROPOSED CHARTER 


AMENDMENT TO CREATE $25 PAR PREFERRED . 


Indiana & Michigan Electric Company (‘l&M”), an electric 
utility subsidiary company of American Electric Power Com- 
pany, Inc. (“AEP”), a registered holding company, has filed 
a declaration and amendments thereto, with this Commis- 
sion pursuant to Sections 6(a), 7 and 12 (e) of the Public 
Utility Holding Company Act of 1935 (“Act”) and Rules 62 
and 65 promulgated thereunder regarding the following 
proposed transactions. 


1&M proposes to obtain the consent of the holders of its 
outstanding cumulative preferred stock to approve a 4-year 
extension of 1&M’s authority under its Articles of Acceptance 
(“Charter”) to issue or assume short-term debt in an aggre- 
gate principal amount exceeding 10%, but which, together 
with outstanding long-term unsecured debt, would not ex- 
ceed 20% of |&M’s total capitalization at any time. The 
proposed extension would commence January 1, 1977 and 
end December 31, 1980 and would be subject to the proviso 
that the principal amount of such short-term unsecured debt 
in excess of 10% of total capitalization outstanding on such 
date shall mature not later than June 30, 1981. I&M at 
present is permitted to issue or assume unsecured debt 
securities within the foregoing limit pursuant to an authoriza- 
tion expiring December 31, 1976 (order dated January 26, 
1973, HCAR No. 17865). 1&M requests the Commission's 
approval of this extension of borrowing authority. The actual 
issue and sale of securities related to such extension of 
borrowing authority will be subject to further authorization of 
the Commission. 


1&M also proposes to amend its Charter to create authority 
of 1&M to issue 4,000,000 shares of its Cumulative Pre- 
ferred Stock with a par value of $25 per share. I1&M’s 
Charter presently authorizes 1&M to issue 2,250,000 shares 
of cumulative preferred stock with $100 par value, of which 
780,000 shares remain unissued to date. 1&M states that a 
market for preferred stock priced at less than $100 per 
share recently has developed. Consequently, 1&M states it 
believes that its ability to sell preferred stock on favorable 
terms will be strengthened by the creation of authority to 
issue additional shares of preferred stock with a par value of 
$25 per share. 


The $100 par preferred and the $25 par preferred will be of 
equal rank and will confer equal rights upon the holders 
thereof, except as to the par value per share, the number of 
votes per share, and permissible variations among the 
series thereof as detailed below. The $100 and $25 par 
preferred will vote as a single class on matters on which the 
preferred stockholders may vote, but the holders of the $25 
par preferred will have '/4 vote per share. 1&M’s Board of 
Directors is empowered to issue series of the $25 par 
preferred and to fix the dividend rate, liquidation prices, 
redemption terms and prices and sinking fund provisions, if 
any, for such series, as it is currently empowered to do with 
respect to the authorized and unissued $100 par preferred. 


By order dated August 25, 1976, (HCAR No. 19660) 1&M 
has been authorized to solicit proxies from its common 
stockholder and the holders of its $100 par preferred stock 
to be used at a special meeting of the common and 
preferred stockholders to be held on October 13, 1976. ° 
Holders of the 1&M preferred stock will be asked to approve 
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the 1&M Charter amendment and the extension of the short- 
term borrowing authority in excess of 10% of 1&M’s capitali- 
zation. Approval of the Charter amendment requires the 
affirmative vote of a majority of the outstanding shares of 
1&M’s common stock, voting as a class, and the affirmative 
vote of holders of a majority of the outstanding shares of 
1&M's Cumulative Preferred Stock, voting as a class. AEP, 
owner of all 1&M’s common stock, has indicated that it 
intends to vote all of such shares in favor of the Charter 
amendment. Approval of the extension of time to issue 
short-term debt in excess of 10% of capitalization requires 
the affirmative vote of the holders of a majority of the total 
number of outstanding shares of I&M’s Cumulative Pre- 
ferred Stock. 


No state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed trans- 
action. Fees and expenses to be incurred in connection with 
the proposed transactions are estimated at $48,900, includ- 
ing legal fees of $1,600. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19660), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as amended, 
be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19698/September 30, 1976 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 24009 


(70-5885) 
ORDER AUTHORIZING PROPOSED AGREEMENT WITH 
MUNICIPAL AUTHORITY FOR CONSTRUCTION OF POL- 


LUTION CONTROL EQUIPMENT FINANCED BY SALE OF 
REVENUE BONDS 
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Appalachian Power Company (‘‘Appalachian”), an electric 
utility subsidiary company of American Electric Power Com- 
pany, Inc., a registered holding company, has filed an 
application-declaration and amendments thereto with this 
Commission pursuant to Sections 9(a), 10 and 12(d) of the 
Public Utility Holding Company Act of 1935 (‘Act’) and Rule 
44(b)(3) promulgated thereunder regarding the following 
proposed transaction. 


Appalachian states that in order to comply with prescribed 
environmental quality control standards of the State of West 
Virginia it has under construction certain high efficiency 
electrostatic precipitators (‘the Project’) for particulate 
emission control and related facilities at its Jonn E. Amos 
Generating Station (‘the Plant”). By resolution of February 
7, 1975, Putnam County, West Virginia (“County”) deter- 
mined that it would authorize and issue one or more series 
of its pollution control revenue bonds (“Revenue Bonds”) to 
finance the acquisition, construction and installation of the 
Project. 


Appalachian proposes to enter into an agreement of sale 
(“Agreement”) with the County whereby the County will 
construct and equip the Project. To finance the Project, the 
County will issue Revenue Bonds in an initial principal 
amount of $30,000,000 (‘Series A Bonds”) and additional 
Revenue Bonds in principal amounts presently estimated 
not to exceed $60,000,000, sufficient to cover construction 
costs of the Project. The proceeds from the sale of the 
Series A Bonds will be deposited by the County with a 
Trustee (‘Trustee’) under an indenture to be entered into 
between the County and such Trustee (the “Indenture”) 
pursuant to which the Series A Bonds are to be issued and 
secured. Such proceeds will be applied to payment of the 
cost of construction of the Project. The Agreement also will 
provide for the sale of the Project to Appalachian, the 
payment by Appalachian of the purchase price of the 
Project in semi-annual installments over a term of years, 
and the assignment and pledge to the Indenture Trustee of 
the County's interest in, and of the monies receivable by the 
County under, the Agreement. 


The Agreement will provide that each installment of the 
purchase price for the Project payable by Appalachian will 
be in such an amount (together with other monies held by 
the Trustee under the Indenture for that purpose) as will 
enable the County to pay, when due, (i) the interest on the 
Revenue Bonds, any additional bonds and any refunding 
bonds, (ii) the principal amount of the Revenue Bonds, any 
additional bonds and any refunding bonds payable at the 
time of their respective stated maturities and (iii) amounts, 
including any accrued interest, payable in connection with 
any mandatory redemption of the Revenue Bonds, any 
additional bonds or any refunding bonds. The Agreement 
also obligates Appalachian to pay the fees and charges of 
the Trustee, as well as certain administrative expenses of 
the County. The Agreement further provides that Appala- 
chian may prepay the purchase price of the Project (i) by 
paying, under certain conditions, amounts sufficient to re- 
deem all the Revenue Bonds then outstanding and all other 
amounts payable under the Indenture or (ii) at any time by 
depositing in the Indenture’s Bond Fund or delivering to the 
Trustee amounts sufficient to provide for the release of the 
Indenture. Upon prepayment, Appalachian may terminate 
the Agreement. 











Appalachian proposes to convey equipment previously con- 
structed (the “Existing Facilities”), subject to Appalachian’s 
First Mortgage Lien to the County, and Appalachian will 
receive out of the Revenue Bond proceeds, an amount 
equal to Appalachian’s original cost of the Existing Facilities. 
The Existing Facilities will thereupon become a part of the 
Project. Proceeds received by Appalachian in reimburse- 
ment of the cost of construction, as defined in the Agree- 
ment, are to be applied in connection with its 1976 construc- 
tion program. Appalachian estimated that its construction 
costs in 1976 will be approximately $137,000,000. Appala- 
chian had expended $5,748,000 for the Existing Facilities as 
of March 31, 1976, and it is estimated that the Project will 
cost approximately $90,000,000. 


Appalachian understands that the County and Blyth East- 
man Dillon & Co., Incorporated, as representatives of the 
several underwriters, plan to enter into a Bond Purchase 
Agreement on or about September 30, 1976, which will 
provide for the issuance of the Series A Bonds. The Series 
A Bonds will bear interest at the rate of 7.75% per annum 
and will be sold to the underwriters at an aggregate discount 
of 2.925% of their principal amount. As a result of underwrit- 
ing discounts and commissions, the County will receive 
96.075% of the principal amount of the additional bonds, 
and thus the effective cost of money to the County will be 
approximately 8.07% per annum. While Appalachian will not 
be a party to the underwriting arrangements for the Series A 
Bonds, the Agreement provides that the terms of the 
Revenue Bonds and their sale by the County shall be 
satisfactory to Appalachian. 


Appalachian has been advised that the annual interest rates 
on obligations, interest on which is tax exempt, historically 
have been and can be expected at the time of issue of the 
Revenue Bonds to be 11/2% to 21/2% lower than the rates 
on obligations of like tenor and comparable quality, interest 
on which is fully subject to federal income tax. 


The Series A Bonds will be dated on or about the first day of 
the month in which they are issued, will bear interest 
semiannually and will mature on October 1, 2006. The 
Series A 8onds will not be redeemable at the option of the 
County within 10 years from their issue date except under 
certain circumstances. Series A Bonds will be subject to 
mandatory redemption under the circumstances and terms 
specified in the Indenture. 


The fees and expenses incident to the proposed disposition 
of the Existing Facilities and the acquisition of the Project 
(as distinguished from and excluding fees and expenses 
incident to the sale of the Revenue Bonds by the County 
payable out of the proceeds of the sale) are estimated at 
$52,000, including legal fees of $40,000. The record is 
incomplete regarding these fees. The Virginia State Corpo- 
ration Commission and the West Virginia Public Service 
Commission have authorized the proposed transaction. No 
other state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19641), and no hearing has 
been requested of or ordered by the Commission. Upon the 


basis of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the interest 
of investors and consumers that said application-declara- 
tion, as amended, be granted and permitted to become 
effective: 


IT {S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and permit- 
ted to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the Act 
and subject further to the reservations of jurisdiction ordered 
below. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees and expenses to 
be incurred in connection with the proposed transaction and 
with respect to the terms of the sale of the Project as those 
terms are affected by the issue and sale of additional 
Revenue Bonds under the Agreement. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19699/September 30, 1976 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


(70-5781) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF COMMON STOCK BY SUBSIDIARY COM- 
PANY TO HOLDING COMPANY 


Middle South Utilities, Inc. (“Middle South”), a registered 
holding company, and Middle South Energy, Inc. (“MSE”), 
a subsidiary company of Middle South, has filed with this 
Commission a post-effective amendment to the application- 
declaration in this proceeding pursuant to Sections 6(a), 7, 
9(a), and 10 of the Public Utility Holding Company Act of 
1935 (‘Act’) regarding the following proposed transactions. 


By order in this proceeding dated January 20, 1976 (HCAR 
No. 19354), MSEI was authorized to issue and sell to 
Middle South (the holder of all of the outstanding shares of 
MSEI’s common stock no par value per share), and middle 
South was authorized to acquire, 53,000 additional shares 
of MSEl’s common stock, for an aggregate purchase price 
of $53,000,000 in cash. Middle South and MSEI stated that 
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it was preferable for the additional common stock to be sold 
at times coinciding with MSEl’s cash needs, which are 
primarily determined by the nature and pace of the con- 
struction work on its Grand Gulf Nuclear Electric Station 
near Vicksburg, Mississippi. Accordingly, the applicants- 
declarants were granted authority to consummate the pro- 
posed transactions at various times through December 31, 
1976. 


It is now stated that sales of the additional common stock 
aggregating 53,000 shares have occurred, leaving no re- 
maining shares of common stock authorized to be sold. To 
enable MSEI to continue construction of the Grand Gulf 
Nuclear Electric Station project and for other cash needs, 
authorization is now requested for the company to issue and 
sell, and for Middle South to acquire, an additional 15,000 
shares of its presently authorized but unissued common 
stock, no par value, to be sold as necessary during the 
same period ending December 31, 1976, at a price of 
$1,000 per share for an aggregate cash purchase price of 
$15,000,000. 


It is further stated that to the extent funds are required from 
external sources to acquire the additional 15,000 shares of 
common stock, Middle South will obtain such funds through 
the issuance and sale of its unsecured short-term promis- 
sory notes issued under a revolving credit agreement dated 
as of June 1, 1976, with a group of banks headed by 
Manufacturers Hanover Trust Company of New York, as 
authorized by the Commission’s order dated June 14, 1976 
(HCAR No. 19570). 


No State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective amendment to 
the application-declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act (HCAR 
No. 19671), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as amended by 
said post-effective amendment, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended by said post-effective amendment, be, 
and it hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19700/September 30, 1976 ) 


SEE 


SECURITIES ACT OF 1933 
Release No. 5746/September 30, 1976 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9457/September 24, 1976 


in the Matter of > 


BRAE COMPANY 

(A Delaware Limited Partnership) 
506 Wilmington Trust Building 
100 West 10th Street 
Wilmington, Delaware 19801 


(812-3972) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING BRAE FROM ALL PROVISIONS OF THE 
ACT 


Brae Company (A Delaware Limited Partnership) (“Brae”) 
filed an application on June 21, 1976, for an order of the 
Commission, pursuant to Section 6(c) of the Investment 
Company Act of 1940 (the “Act’’), exempting Brae, subject 
to certain conditions, from all provisions of the Act and the 
Rules and Regulations promulgated thereunder. On Sep- 
tember 1, 1976, Brae filed an amendment to its application. 
In summary, Brae represents in the amendment that each of 
its general partners will promptly file applications for regis- 
tration as investment advisers under the Investment Advis- 
ers Act of 1940 (the “Advisers Act”) when the exemption 
from such registration provided by Section 203(b) of the 
Advisers Act is no longer available to them because the 
number of limited partners who could be deemed beneficial ° 
owners, as that term is interpreted by the Commission, of 
limited partnership interests in Brae exceed fourteen per- 
sons. 


On September 1, 1976, a notice was issued (Investment 
Company Act Release No. 9423) of the filing of the applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The application has been considered, and it is found that 
the granting of the requested exemption is appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 




















IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
Brae Company be, and hereby is, exempted from all provi- 
sions of the Act and the Rules and Regulations thereunder, 
effective forthwith, subject to the conditions that: 


(1) Brae will not permit the aggregate number of beneficial 
owners of interests in its capital to exceed 100. For pur- 
poses of this computation, beneficial ownership by a com- 
pany shall be deemed beneficial ownership by one person; 
except that, if such company owns a 10% or greater interest 
in the capital of Brae and the value of such an interest in 
Brae represents more than 5% of the value of the total 
assets of that company, the beneficial ownership shall be 
deemed to be the number of beneficial holders of such 
company’s outstanding securities (other than short-term 
paper); and 


(2) Brae will not make any public offering of its securities. 
By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9458/September 24, 1976 


In the Matter of 


AMERICAN INCOME TRUST, SERIES 1 (AND SUBSE- 
QUENT SERIES) 


and 


B. C. ZIEGLER AND COMPANY 
215 North Main Street 
West Bend, Wisconsin 53095 


(812-3991) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 14(a) OF THE ACT AND RULES 19b-1 and 22c- 
1 THEREUNDER. 


On August 30, 1976, a notice was issued (Investment 
Company Act Release No. 9421) of an application filed on 
July 20, 1976, and an amendment thereto on August 20, 
1976, by American Income Trust, Series 1 (“Trust”), and its 
sponsor, B. C. Zeigler and Company (“Sponsor”) (collec- 
tively the “Applicants’”), pursuant to Section 6(c) of the 
Investment Company Act of 1940 (‘Act’) for an order of the 
Commission exempting the Trust and Subsequent Series 
(hereinafter referred to collectively as “Trusts’”) from the 
provisions of Section 14(a) of the Act, and exempting the 
frequency of capital gains distributions of the Trusts and the 
secondary market operations of the Sponsor from the 
provisions of Rule 19b-1 and Rule 22c-1, respectively, 
under the Act. 


The Trust will be governed by a trust agreement. Pursuant 
to this agreement, the Sponsor will deposit with the Trustee 
$3,000,000 principal amount of bonds which the Sponsor 
shall have accumulated for such purpose. All of such bonds 
will be intermediate to long-term debt obligations of corpora- 
tions and other entities. 


The notice gave interested persons an opportunity to re- 
quest a hearing, and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemptions is appropriate in the 
public interest and consistent with the protection of investors 
and the purpose fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Section 
14(a) of the Act and Rules 19b-1 and 22c-1 under the Act, 
to the extent requested, be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9459/September 27, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5744/September 27, 1976 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9460/September 28, 1976 


In the Matter of 

SOURCE CAPITAL, INC. 

1888 Century Park East 

Los Angeles, California 90067 

and 

WELDED TUBE CO. OF AMERICA 
2400 S. Weccacoe Avenue 


Philadelphia, Pennsylvania 19148 
(812-3996) 


SEC DOCKET/617 








ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM SEC- 
TION 17(a) OF THE ACT. 


On September 3, 1976, a notice was issued (Investment 
Company Act Release No. 9425) of an application filed on 
July 23, 1976, by Source Capital, Inc. (“Source”), a closed- 
end, diversified management investment company regis- 
tered under the Investment Company Act of 1940 (the 
“Act”), and Welded Tube Co. of America (“Welded Tube”), 
A Pennsylvania corporation, for an order of the Commission 
pursuant to Section 17(b) of the Act exempting from the 
provisions of Section 17(a) of the Act the proposed pur- 
chase from Source by Welded Tube of the following securi- 
ties issued by Welded Tube (the ‘“‘Securities’’): (i) 
$1,422,952 principal amount of Welded Tube’s 7% Senior 
Subordinated Notes due April 21, 1984; (ii) warrants exer- 
cisable until April 21, 1984, evidencing the right to purchase 
53,600 shares of Welded Tube’s common stock, $1.00 par 
value, at an exercise price of $10.28 per share; and (iii) 
107,125 shares of Welded Tube’s common stock, $1.00 par 
value, for an aggregate proposed purchase price of 
$2,279,952 plus any accruec interest on the Notes. An 
amendment to the application relating to certain financial 
information (which had been contained in the notice) was 
filed on September 20, 1976. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found, on the basis 
of the information contained in the application, that the 
terms of the proposed transaction are reasonable and fair 
and do not involve overreaching on the part of any person 
concerned and that the proposed transaction is consistent 
with the policy of Source and with the general purposes of 
the Act. Accordingly, 


IT {S ORDERED, pursuant to Section 17(b) of the Act, that 
the proposed sale by Source to Welded Tube of the 
Securities be, and is hereby, exempted from the provisions 
of Section 17(a) of the Act. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9461/September 29, 1976 


Admin. Proc. File No. 3-1980 


In the Matter of 
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TALLEY INDUSTRIES, INC. 
3500 North Greenfield Road 
Mesa, Arizona 

(812-2500) 


OPINION OF THE COMMISSION 
INVESTMENT COMPANY ACT—COUNSEL FEES 


The Commission has no power under the Investment Com- 
pany Act or under any other statute to direct parties to 
administrative proceedings to pay their adversaries’ counsel 
fees. 


APPEARANCES: 


William Klein, Il and Jeffrey Stephen Ramer, for Austrian, 
Lance & Stewart, P. C. 


Roger W. Kapp, Brent L. Brandenberg, and Mathew W. 
Mayer, of Donovan, Leisure, Newton & Irvine, for Talley 
Industries, Inc. 


Sydney H. Mendelsohn, Joel H. Goldberg, and Gregor B 
McCurdy, for the Commission's Division of Investment 
Management. 


This petition by a firm of attorneys seeking a fee for services 
heretofore rendered as well as reimbursement for expenses 
incurred in these Investment Company Act proceedings was 
filed with the Commission on August 13, 1974. The Com- 
mission's order of July 3, 1975 (Investment Company Act 
Release No. 8843, 7 SEC Docket 354) directed that briefs 
be filed on the following issues. 


1. Whether the Commission has jurisdiction with respect to 
the fees and expenses of participants in proceedings under 
Section 17(b) of the Investment Company Act. 


2. The effect on such jurisdiction, if any, of the pendency in 
a court of competent jurisdiction of litigation about the very 
same claim for fees and expenses. 


Submitted on the briefs November 25, 1975. Oral argument 
waived. 


A law firm that appeared before this Commission seeks an 
order directing its adversary to pay it a fee. 


The services for which compensation is sought were ren- 
dered in an administrative proceeding under the Investment 
Company Act for the benefit of a class of investors affected 
by the terms of an impending industrial merger.’ 


The Investment Company Act does not authorize this Com- 
mission to grant the requested relief.2 Nor does any other 
statute give us such authority.2 We must, therefore, deny 
the petition.4 However, this action is taken solely for want of 
jurisdiction and should not be construed as an expression of 
Opinion on the facts or on the merits of the law firm's 
parallel action in the United States District Court for the 
Southern District of New York.§ 


Had this law firm made a request for compensation out of 
the fund allegedly produced by its efforts and accruing to 




















the benefit of the class of investors to which its clients 
belonged’ prior to the consummation of the merger and the 
distribution of the fund, a different issue would have been 
presented.® But the instant case does not raise that ques- 
tion. And we do not reach it. 


An appropriate order will issue. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 





1 We approved the proposal in Investment Comapny Act 
Release No. 5977 (February 10, 1970). The merger was 
consummated on May 14, 1970. Litigation in the courts 
ensued. See Blank v. Talley Industries, Inc., 64 F.R.D. 125 
(S.D.N.Y. 1974) and 390 F. Supp. 1 (S.D.N.Y. 1975). The 
instant application was not made to us until August 13, 
1974. 


2 See berkshire Industries, Inc., 44 S.E.C. 126, 127 (1969). 


3 Even the courts, whose powers are of course broader than 
ours, are severely limited in this sphere. “Congress has not 
... extended any roving authority to the judiciary to allow 
counsel fees as costs or otherwise whenever the courts 
might deem them warranted.” Alyeska Pipeline Service Co. 
v. Wilderness Society, 421 U.S. 240, 260 (1975). 


4 Reliance has been placed on a letter of October 18, 1973 
from our then General Counsel to a panel of the United 
States Court of Appeals for the Second Circuit. That com- 
munication, which was evoked by the plaintiffs’ unsuccess- 
ful application for a rehearing en banc of Grace v. Ludwig, 
484 F.2d 1262 (1973), cert. denied, 416 U.S. 905 (1974), 
was quoted at some length on page 1 of the New York Law 
Journal of October 25, 1973. See also page 1 of the 
November 2, 1973 issue of that publication. 


To the extent that this communication can be read as 
supporting applicat’s position, it is contrary to the teaching 
of the Supreme Court’s 1975 decision in Alyeska Pipeline 
Service Co. v. Wilderness Society, supra, holding that such 
petitions can be granted by the courts only in exceptional 
circumstances and that “These exceptions are unquestiona- 
bly assertions of inherent power in the courts to allow 
attorneys’ fees in particular situations unless forbidden by 
Congress .. ..” 421 U.S. at 259. 


5 We have no evidentiary record before us. 


A preliminary review of the attorneys’ application showed 
that our jurisdiction to pass on it was questionable. We 
therefore asked for briefs on the jurisdictional issue before 
scheduling what might well have been a pointless hearing 
before an administrative law judge. See Talley Industries, 
Inc., Investment Company Act Release No. 8843 (July 3, 
1975), 7 SEC Docket 354. 


@ 6 Austrian, Lance & Steward, et al. v. Talley Industries, Inc. 


and General Time Corporation, 70 Civ. 675. 
” See Talley Industries, Inc., 44 S.E.C. 165 (1970). 


8 Awards of that character have sometimes been made in 
administrative proceedings under the Public Utility Holding 
Company Act. See Utilities Employees Securities Company, 
17 S.E.C. 25, 31 (1944); 25 S.E.C. 453 (1947). 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9461/September 29, 1976 


Admin. Proc. File No. 3-1980 
In the Matter of 


TALLEY INDUSTRIES, INC. 
3500 North Greenfield Road 
Mesa, Arizona 

(812-2500) 


ORDER DISMISSING APPLICATION FOR COUNSEL FEE 
AND DISBURSEMENTS SOLELY FOR WANT OF JURIS- 
DICTION 


On the basis of the Commission's opinion issued this day, it 
is 


ORDERED that the application of Austrian, Lance & Stew- 
ard, P.C. for an order directing Talley Industries, Inc. to pay 
it a fee for its services as counsel to participants in this 
administrative proceeding and also directing the said Talley 
Industries, Inc. to reimburse it for the disbursements made 
in connection with such representation be, and it hereby is, 
denied solely for want of administrative jurisdiction and 
without reaching the merits. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9462/September 29, 1976 


In the Matter of 
CONTINENTAL INDIVIDUAL RETIREMENT TRUST 
and 


CONTINENTAL ILLINOIS NATIONAL BANK AND TRUST 
COMPANY OF CHICAGO, Trustee 
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231 South LaSalle Street 
Chicago, Illinois 60693 
(812-3961) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF EXEMP- 
TION FROM ALL PROVISIONS OF THE ACT EXCEPT 
SECTIONS 36(a) AND 36(b) THEREOF. 


NOTICE IS HEREBY GIVEN that Continental Individual 
Retirement Trust (““CIRT”) and Continental Illinois National 
Bank and Trust Company of Chicago (‘Continental Bank”) 
(collectively referred to as ‘“Applicants”), have filed an 
application on June 1, 1976, and amendments thereto on 
August 18 and September 21, 1976, for an order of the 
Commission pursuant to Section 6(c) of the Investment 
Company Act of 1940 (‘Act’) exempting CIRT from all 
provisions of the Act except Sections 36(a) and 36(b) 
thereof. All interested persons are referred to the application 
on file with the Commission for a statement of the represen- 
tations contained therein, which are summarized below. 


According to the application, CIRT is a collective investment 
trust, as described in Regulation 9.18(a)(2) of the Regula- 
tions of the Comptroller of the Currency (the “Comptroller’), 
12 C.F.R. § 9.18(a)(2), for the investment of assets of self- 
employed retirement plans and trusts (H.R. 10 Plans’) 
meeting the requirements for qualification under Section 
401 of the Internal Revenue Code of 1954, as amended (the 
“Code”), established with Continental Bank as trustee. 
CIRT states that it has filed a registration statement with the 
Commission under the Securities Act of 1933 (1933 Act’), 
but that it presently is exempt from the provisions of the Act 
by reason of Section 3(c)(11) thereof, which, in part, ex- 
cepts from the definition of “investment company” ... “any 
collective trust fund maintained by a bank consisting solely 
of assets of [any employees’ stock bonus, pension, or profit- 
sharing trust which meets the requirements for qualification 
under Section 401 of the Code] ...”. Continental Bank 
states in the application that it maintains three funds within 
CIRT with separate investment policies, and that they are 
referred to as the Money Market Fund, the Equity Fund, and 
the Fixed Income Fund. 


Continental Bank proposes to permit a person who estab- 
lishes an individual retirement account (“IRA (‘s)”) as de- 
scribed in Section 408 of the Code, with Continental Bank 
as trustee, to direct the trustee to manage the assets 
contributed to his account in the funds of CIRT. Applicants 
state that IRA’s are provided for by the Employee Retire- 
ment Income Security Act of 1974 (“ERISA”), and assert 
that the Conference Report to ERISA reflects the intention 
of its drafters that banks be authorized to utilize collective 
investment trusts as a funding medium for IRA's and to pool 
assets of IRA’s in such trusts with assets of other plans 
qualified under Code Section 401(a), i.e., H.R. 10 plans and 
qualified corporate pension and profit-sharing plans. (H.R. 
Rep. No. 93-1280, 93d Cong., 2d Sess. 337-38 (1974)). 
Applicants further assert that diversification of investment of 
assets of employee benefit plans is a fundamental objective 
of ERISA which cannot be achieved by the trustee of an IRA 
without such pooling because of the generally small asset 
value of such accounts. 


Although Applicants do not concede that the exception 
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provided by Section 3(c)(11) would no longer be applicable 
to CIRT under their proposal, it appears that CIRT. would 
then no longer be comprised solely of assets of trusts 
qualified under Section 401 of the Code, and that the 
provisions of the Act might, therefore, be applicable to 
Applicants. 


Section 6(c) of the Act provides, in part, that the Commis- 
sion may, upon application, conditionally or unconditionally 
exempt any person, security, or transaction, or any class of 
classes of persons, securities, or transactions, from any 
provisions of the Act or of any rule or regulation under the 
Act, if and to the extent such exemption is necessary or 
appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Continental Bank states that it does not consider CIRT an 
appropriate subject of registration under the Act. In addition, 
the Applicants assert that the Commission’s granting of the 
requested order will exempt CIRT from provisions of the Act 
with which it cannot, in any event, comply and from provi- 
sions with which compliance is possible but which, Appli- 
cants submit, merely duplicate requirements and restrictions 
to which they are already subject. Continental Bank submits 
that, for reasons set forth in the application and summarized 
below, it is appropriate in the public interest and consistent 
with the protection of the investors and the purposes fairly 
intended by the policy and provisions of the Act for the 
Commission to issue the requested order. 


Applicants state that CIRT is managed by Continental Bank, 
as trustee, through its trust department, that CIRT has no 
board of directors, and that it does not have an “investment 
adviser,” all investment advisory services being provided by 
Continental Bank as the trustee. Applicants contend that 
units in the funds of CIRT do not have the characteristics of 
shares of stock in a corporation or a mutual fund, since they 
are not transferable, are not evidenced by certificates, and 
do not entitle the holder to a vote or otherwise to participate 
in the management of the funds. 


Continental Bank states that it does not recognize separate 
interests, as such, in CIRT, but that, for convenience, the 
value of a participant's account in CIRT is computed as his 
pro-rata portion, expressed in units, of the current market 
value of the investment portfolio of the fund of CIRT in 
which the assets of his account are managed, less any 
liabilities of such fund. Continental Bank states that it does 
not issue certificates or any other document evidencing a 
unit or other interest in a fund, nor does it permit a 
participant to transfer or pledge a unit or other interest in a 
fund to any person. 


According to the application, Continental Bank, as trustee, 
retains exclusive management and investment discretion 
over the assets of CIRT, and, in exercising this authority, 
Continental Bank is subject to the requirements of ERISA, 
Regulation 9 of the Comptroller, the Illinois Common Trust 
Fund Act, and fiduciary obligations imposed under Illinois 
common law. In addition, Applicants state, Continental 
Bank's investment discretion is prescribed as to each fund 
of CIRT by the terms of the Declaration of Trust by which it 
was established, and the investment policies stated in the 
Declaration of Trust may be amended by Continental Bank 
































only after a minimum of 30 days’ notice ot participants. 


According to the application, Continental Bank's present 
fees for managing CIRT and participating H.R. 10 Plans are 
fully set forth in the prospectuses included as a part of 
CIRT’s Registration Statement under the 1933 Act, which 
prospectuses are incorporated in and made a part of the 
Application. Continental Bank represents in the application 
that fees charged to establish and administer a participating 
IRA will be no greater than those charged to a participant in 
an H.R. 10 Plan established in the form of the prototype 
Continental Self-Employed Retirement Plan and Trust for 
creating and administering his separate account, but that a 
lesser fee structure may be adopted for IRA’s established in 
the form of a prototype plan established by agreement with 
an employer or association of employees for use by its 
employees or members. Continental Bank states that it 
currently charges an annual fee of one-half of one percent 
of the net asset value of the funds of CIRT for its services 
as trustee. 


Continental Bank states that, following its current practice 
with respect to persons covered by H.R. 10 plans participat- 
ing in CIRT, it will provide each IRA participant, within 45 
days after the close of each calendar quarter, with a 
statement of the value of his account showing the amount 
held in savings accounts, in certificates of deposit, and in a 
fund of CIRT, specifically identifying the number of units in a 
fund so held and the value of a unit. At the same time, 
except with respect to the fourth quarter, Continental Bank 
states that it will provide each participant with an unaudited 
quaterly financial report covering the results of Continental 
Bank’s management of CIRT, and that it will also distribute 
to each participant by March 30 its annual report to the 
Comptroller on the investments and results of operations of 
CIRT. Applicants state that such report is audited and 
certified by an independent public accounting firm, currently 
Peat, Marwick, Mitchell and Co. 


The Applicants assert that, if CIRT were required to register 
under the Act, it would require, at a minimum, exemptions 
from the following provisions of the Act: Section 10(a), 
10(b)(2), 10(b)(3), and 10(c), which, in part, restrict the 
affiliations of directors, principal underwriters, and, by rea- 
son of Section 10(h) of the Act, directors of depositors of 
registered investment companies; and Sections 13(a), 
15(a), 16(a), and 32(a) of the Act, which, in part, concern 
shareholder voting in the areas of investment policies, 
advisory contracts, and election of directors and independ- 
ent public accountants. 


With respect to the provisions of Section 10, Applicants 
assert that the abuses against which its restrictions are 
directed are regulated by provisions contained in ERISA, 
Regulation 9 of the Comptroller, and the Code, and that 
those statutes and regulations will therefore provide an 
adequate substitute for the protections afforded by Section 
10. 


Regarding shareholder voting rights, Applicants assert that 
the nature of the relationship between the participant and 
the collective investment trust should make such rights 
unnecessary. In support of this assertion, Applicants state 
that a person who establishes an IRA with Continental Bank 
is, in effect, purchasing Continental Bank’s fiduciary serv- 


ices, and that, should he become dissatisfied with Continen- 
tal Bank’s performance, he is free to remove it as trustee 
and to direct that the assets held for his account be 
withdrawn from the collective trust and transferred to a 
successor trustee. Furthermore, Applicants state, such a 
transfer is not a taxable event and Continental Bank does 
not exact any charge for such withdrawal. 


Applicants contend that interjecting voting rights into this 
relationship would do no more than permit the holders of a 
majority of the beneficial interests in CIRT to achieve what 
the individual participant can achieve on his own behalf by 
removing Continental Bank as trustee of his account. Fur- 
thermore, Continental Bank states that it cannot operate a 
collective investment trust under the federal banking laws 
unless it has “exclusive management” thereof, and that, if 
the holders of a majority of the beneficial interests in CIRT, 
through election of independent directors, or rejection of a 
change in investment policy proposed by the trustee, should 
interfere with its “exclusive management’, Continental Bank 
would be forced to withdraw as trustee. Thus, it argues, 
imposition of the voting rights provisions of the Act on CIRT 
actually would lessen a participant's rights, since, absent 
the right to vote, he would have the continuing option of 
retaining or removing the trustee. With voting rights, the 
holders of a majority of the beneficial interests in CIRT could 
determine to remove Continental Bank as trustee over the 
objections of the minority. Applicants state that this is 
inappropriate, and that the trust relationship exists between 
the trustee and each participant, not between the trustee 
and the assembled body of participants. 


Applicants contend that the difficulties encountered in apply- 
ing the above-mentioned provisions of the Act which regu- 
late the relationship between a registered investment com- 
pany and its board of directors, investment adviser, under- 
writer and voting stockholders to a bank sponsored collec- 
tive investment trust which has none of these features 
demonstrate the inappropriateness of any application of the 
Act to CIRT. 


Applicants state further that other provisions of the Act, 
specifically Section 17(a), which generally deals with pur- 
chases and sales of securities or other property between a 
registered investment company and its affiliates, Section 
17(d) which generally concerns joint transactions involving 
registered investment companies and their affiliates, or 
principal underwriters, and Sections 39(a), (b) and (d), 
which generally concern periodic and other reporting by 
registered investment companies, might be applied to CIRT. 
However, Applicants assert, for reasons stated in the appli- 
cation and summarized below, that the application of these 
provisions to CIRT would not serve to increase materially 
the protections currently afforded participants in CIRT by 
other regulations and laws covering the same subject matter 
to which Continental Bank already is subject in its adminis- 
tration of CIRT. 


Regarding Section 17 of the Act, Applicants state that, if 
applied to CIRT, its provisions would be superimposed on 
provisions of Regulation 9, ERISA, and Illinois common law 
fiduciary principles dealing with conflicts of interest and 
prohibited transactions. Applicants submit that the resulting 
tangle of sometimes conflicting regulation is unnecessary 
and would be adverse to the public interest, and that 
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whatever incremental advantage may accrue to participants 
in CIRT from the application of Section 17 would be 
inadequate to justify the burden of the imposition of addi- 
tional regulatory control over a fund already subject to 
scrutiny under other regulations. 


With respect to the reporting requirements of Section 30 of 
the Act, Applicants state that, in light of the reporting 
requirements of the Commission and the Comptroller, to 
which Continental Bank is already subject, the imposition of 
Section 30 of the Act would result in little additional informa- 
tion to the Commission or to CIRT participants. 


In addition, Continental Bank undertakes in the application 
to provide the Commission with information similar to that 
which would be required by Item 1 (relating to changes in 
portfolio securities) and Item 3 (relating to changes in 
policies with respect to securities investments) of the Com- 
mission’s Form N-1Q. 


Section 36(a) of the Act generally authorizes the Commis- 
sion to bring an action alleging that a person serving or 
acting as an officer or director of a registered investment 
company or as its investment adviser, depositor, or, with 
respect to certain types of companies, as its principal 
underwriter, has engaged or is about to engage in any 
practice constituting a breach of fiduciary duty involving 
personal misconduct in respect of such company. 


Section 36(b) generally authorizes the Commission and 
each security holder of a registered investment company to 
bring an action on behalf of such company against the 
company’s investment adviser, its affiliated persons, or any 
other person enumerated in Section 36(a) of the Act who 
has a fiduciary duty with respect to the receipt of compensa- 
tion for services or payments of a material nature made by 
such investment company or the security holders thereof, 
for breach of fiduciary duty with respect to such compensa- 
tion or payments. 


Continental Bank states that it presently is subject to the 
enforcement jurisdiction of the Secretary of Labor pursuant 
to ERISA and of the Comptroller pursuant to 12 USC § 1818 
with respect to certain aspects of its fiduciary management 
of CIRT. Nonetheless, Applicants do not include Sections 
36(a) and 36(b) among the provisions of the Act from which 
exemption is sought. 


According to the Applicants, the legislative history of ERISA 
supports the view that IRA’s were regarded as substantially 
equivalent to H.R. 10 Plan trusts with a single owner- 
employee participant, and that the labor and tax-writing 
committees having jurisdiction over the bill envisioned that 
IRA’s could be funded in collective trust funds on the same 
basis as H.R. 10 Plans. 


Applicants further state that, in the Senate version of 
ERISA, !IRA’s would have been tax-exempt under Section 
501(a) of the Code as employee benefit plans described in 
Section 401(a) of the Code, but that Section 401 is a 
complex provision, made even more so by ERISA, which 
covers corporate as well as H.R. 10 Plans. Many of its 
requirements, Applicants state, and those of other Code 
sections which refer to Section 401, are inappropriate to the 
relatively simple IRA concept, and thus the House-Senate 
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conferees on ERISA adopted the less complex approach of 
the House version of the bill, and created a new Code 
Section 408 exclusively for IRA's. Nevertheless, Applicants 
argue, the conferees stated it to be their intention that 
assets of IRA's may be pooled with assets of qualified Code 
Section 401(a) trusts and that a collective trust including the 
assets of both 408 and 401 plans should itself be tax- 
exempt. 


Applicants further state that the Treasury Department has 
implemented that intent of the conferees by issuing Reve- 
nue Ruling 75-530, 1975-49 |.R.B. 7, which refers to this 
history and holds that a collective trust fund consisting of the 
assets of Code Section 401 and 408 trusts shall continue to 
be exempt pro tanto under each section, and that the 
Comptroller has also recognized that assets of IRA’s may 
be commingled with assets of Code Section 401 trusts 
under the provisions of Regulation 9. 


Applicants state that, prior to 1970 amendments to the Act, 
which gave specific recognition to an exemption for em- 
ployee benefit plans and collective trusts therefor in Section 
3(c)(11), and which tied the exemption to Section 401 of the 
Code, the Commission had nevertheless recognized the 
exemption for H.R. 10 Plans qualified under Code Section 
401, even though the Act, prior to such amendment, con- 
tained an outdated reference to Section 165 of the Internal 
Revenue Code of 1939, under which section H.R. 10 trusts 
had never been tax-exempt. 


Finally, Applicants contend that, in light of the above- 
mentioned legislative history of IRA’s, and the Commis- 
sion’s administrative recognition of an exemption for H.R. 10 
trusts prior to 1970 amendments to the Act, the 
Commission should issue the requested order under the 
authority of Section 6(c) of the Act. In so doing, Applicants 
argue, the Commission would afford substantially the same 
exempt status to CIRT as is presently afforded by Section 
3(c)(11) of the Act to collective trusts consisting exclusively 
of assets of trusts meeting the requirements for qualification 
under Code Section 401. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 25, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington. D. C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicants at the 
address stated above. Proof of such service (by affidavit or, 
in the case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued as 
of course following said date, unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive any 
notices and orders issued in the matter, including the date 
of the hearing (if ordered) and any postponements thereof. 





“oe 














By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9463/September 29, 1976 


In the Matter of 

AXE-HOUGHTON FUND A, INC. 
AXE-HOUGHTON FUND B, INC. 
AXE-HOUGHTON STOCK FUND, INC. 
and 


AXE SECURITIES CORPORATION 
400 Benedict Avenue 
Tarrytown, New York 10591 


(812-4001) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF EXEMP- 
TION FROM THE PROVISIONS OF SECTION 22(d) OF 
THE ACT AND RULE 22d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Axe-Houghton Fund A, 
Inc., Axe-Houghton Fund B, Inc., and Axe-Houghton Stock 
Fund, Inc. (collectively referred to as the “Funds”), open- 
end, diversified, management investment companies regis- 
tered under the Investment Company Act of 1940 (the 
“Act’), and Axe Securities Corporation (“Axe Securities’’), 
the principal underwriter of each of the Funds (collectively 
referred to with Funds as “‘Applicants’’), filed an application 
on August 2, 1976, pursuant to Section 6(c) of the Act, for 
an order of the Commission exempting Applicants from the 
provisions of Section 22(d) of the Act and Rule 22d-1 
thereunder to the extent specified therein. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations con- 
tained therein, which are summarized beiow. 


Section 22(d) of the Act provides, in pertinent part, that no 
registered investment company or principal underwriter shall 
sell any redeemable security to any person except at a 
current public offering price described in the prospectus. 
Shares of each of the Funds are currently offered to the 
public at a price based on net asset value plus a sales 
charge that varies with the quantity of securities purchased. 


Each of the Funds proposes to offer to shareholders of each 
of the other Funds who have open accounts in the offering 
Fund, or who simultaneously establish such open accounts, 
the option of having the capital gain distributions, or both the 
income dividends and capital gain distributions, paid to them 
by either or both of the other Funds, automatically rein- 
vested on the payment date of such dividend or distribution 


in shares of the offering Fund at net asset value without the 
payment of a sales charge (the “Reinvestment Privilege’). 
In addition, shareholders of each of the other Funds who 
have open accounts in the offering Fund, or simultaneously 
establish such open accounts, would be permitted to return 
any cash dividend or distribution received by them from 
either or both of the other Funds within 30 days after the 
payment thereof for reinvestment in shares of the offering 
Fund at net asset value without a sales charge (the ‘“Distri- 
bution Return Privilege”). Prospectuses of all the Funds will 
be available upon request from Axe Securities, and one will 
be sent to shareholders who notify Axe Securities of their 
desire to establish such an open account. 


No sales commission would be received by Axe Securities 
or any dealer on any such reinvestment or return, and there 
will be no service charge. A shareholder will be permitted to 
cancel either privilege by written notice to the Funds’ 
transfer agent. Axe Securities and the Funds’ transfer agent 
reserve the right to cancel such privileges on thirty days 
written notice. 


Pursuant to the Reinvestment Privilege distributions, or 
dividends and distributions, would be reinvested at the net 
asset value per share of the Fund whose shares were being 
acquired (the “offering Fund’) on the payment date for the 
dividend or distribution of the Fund whose dividend or 
distribution is used to make the investment (the “paying 
Fund’). Pursuant to the Distribution Return Privilege, cash 
dividends or distributions would be reinvested at the net 
asset value per share of the offering Fund on the day the 
reinvestment is received by the Funds’ transfer agent or on 
the next day the New York Stock Exchange is open for 
trading if such Exchange is closed on the day the money is 
received. None of the Funds would bear any expense 
pursuant to the proposed privileges other than transfer 
agency costs and the costs of furnishing prospectuses of 
the offering Funds. 


Applicants assert that the purpose of the proposed privi- 
leges is to give Fund shareholders the opportunity to invest 
their dividends and distributions at no sales charge in the 
shares of any other Fund in which they have or simultane- 
ously establish an open account; thus, each shareholder 
using the option will already have selected the shares of the 
offering Fund as an investment medium and may make 
additional investments in the shares of the offering Fund 
while maintaining his initial investment in the shares of the 
paying Fund. 


Applicants state that the shareholders of each of the Funds 
could, in effect, accomplish the result proposed by this 
exemption request by electing to receive distributions, or 
dividends and distributions, in additional shares of the 
paying Fund and then exchanging such additional shares 
for shares of the offering Fund pursuant to the exchange 
privilege described in the Funds’ current prospectuses. The 
proposed privilege would permit such reinvestment without 
the delay caused by the cumbersome procedure associated 
with such exchanges. 


Applicants propose to make such privileges available to the 
shareholders of each Fund coincident with the first income 
dividend or capital gain distribution issued by each such 
Fund following receipt of the order requested hereby. 
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Section 6(c) of the Act provides, in pertinent part, that the 
Commission upon application may conditionally or uncondi- 
tionally exempt any person, security, or transaction, or any 
class or classes of persons, securities or transactions, from 
any provisions of the Act or of any Rule or Regulation 
promulgated thereunder, if and to the extent such exemp- 
tion is necessary or appropriate in the public interest and 
consistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 26, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission should order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit, or in the 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein will be 
issued by the Commission as of course following said date, 
unless the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. Persons 
who request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9464/September 29, 1976 


In the Matter of 


SECURE LIFE INVESTMENT TRUST 
P. O. Box 4484 
Tucson, Arizona 85717 


(811-1748) 


ORDER DECLARING THAT COMPANY HAS CEASED TO 
BE AN INVESTMENT COMPANY. 


On September 3, 1976, a notice was issued (Investment 
Company Act Release No. 9427) of a proposal by the 
Commission, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order upon its 
own motion that Secure Life Investment Trust (“SLIT”), 
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registered under the Act as an open-end, diversified, man- 
agement investment company, has ceased to be an invest- 
ment company as defined in the Act. 





The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
matter would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that SLIT 
has ceased to be an investment company as defined in the 
Act. Accordingly, 

IT IS CRDERED, pursuant to Section 8(f) of the Act, that 
the registration of SLIT shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9465/September 29, 1976 


In the Matter of 
USLIFE FUNDS, INC. 


One Exchange Place : 
Jersey City, New Jersey 07302 





and 


ROBERT H. CRAFT 
1230 Avenue of the Americas 
New York, New York 10020 


(812-4021) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 2(a)(19) OF 
THE ACT. ‘don dea 


On September 7, 1976, a notice was issued (Investment 
Company Act Release No. 9429) of an application filed on 
August 25, 1976, and an amendment thereto filed on 
September 7, 1976, by USLIFE Funds, Inc. a Maryland 
corporation registered under the Investment Company Act 
of 1940 (“Act”) as an open-end, diversified, management 
investment company, and Robert H. Craft (“Craft”), a direc- 
tor of the Company, for an order of the Commission 
pursuant to Section 6(c) of the Act declaring that Craft shall 
not be deemed an “interested person” of the Company, its 
principal underwriters or its investment adviser within the 
meaning of Section 2(a)(19) of the Act solely by reason of 
his status as a director of the Massachusetts Mutual Life 
Insurance Company, of Mass Mutual Corporate Investors, 
Inc., and of Mass Mutual Income Investors, Inc. A further ie a 





amendment to the application clarifying certain statements 
made in the application was filed on September 715, 1976. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from Section 2(a)(19) of the 
Act, to the extent requested, be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9466/September 30, 1976 


In the Matter of 


UNIVERSE TANKSHIPS, INC. 
30 Broad Street 
Monrovia, Liberia 


(812-3923) 


NOTICE OF FILING OF APPLICATION FOR ORDER PUR- 
SUANT TO SECTION 2(a)(9) OF THE ACT DECLARING 
PRESUMPTION OF CONTROL CREATED BY THAT SEC- 
TION REBUTTED BY EVIDENCE 


NOTICE IS HEREBY GIVEN that Universe Tankships, Inc. 
(‘Applicant’), has filed an application on March 10, 1976, 
and amendments thereto on April 29, 1976, and June 28, 
1976, pursuant to Section 2(a)(9) of the Investment Com- 
pany Act of 1940 (“ACT”) for an order of the Commission 
declaring that Applicant does not control St. John D’el Rey 
Mining Company, Limited (“‘St. John D’el Rey”), a closed- 
end, non-diversified management investment company reg- 
istered under the Act. All interested persons are referred to 
the application on file with the Commission for a statement 
of the representations contained therein, which are summa- 
rized below. 


According to the application, St. John D’el Rey has two 
classes of voting shares, each of which is entitled to one 
vote per share: (1) “Ordinary Stock’, of which there are 
3,982,655 shares outstanding, and (2) “Preference Stock”, 
of which there are 100,000 shares outstanding. Applicant 
states that it owns 28.25% of the outstanding Ordinary 


Stock and none of the Preference Stock, and that, accord- 
ingly, Applicant owns 27.60% of the outstanding voting 
securities of St. John D’el Rey. Applicant further states that 
the shares of Ordinary Stock owned by it do not have any 


special rights and that Applicant has no option to purchase 
additional shares. 


It appears from the application that Hanna Mining Company 
(“Hanna”), through a wholly-owned subsidiary, owns 66.3% 
of the Ordinary Stock and none of the Preference Stock; 
that, accordingly, Hanna owns 64.7% of the outstanding 
voting securities of St. John D’el Rey; and that all of the 
directors of St. John D’el Rey are employess or nominees of 
Hanna. 


Applicant states that the only asset of St. John D’el Rey is a 
49% stock interest in Mineracoes Brasileiras Reunidas S.A. 
(“MBR"), and that the remaining 51% of MBR is owned by 
Emprendimentos Brasileiros de Mineracaosa (“EBM”), 19% 
of the outstanding stock of which, in turn, is owned by 
Applicant. Applicant further states that it does not control 
EBM, and that 51% of the stock of EBM is owned, either 
directly or through a subsidiary, by Companhia Auxiliar de 
Empresas de Mineracao. 


Section 2(a)(9) of the Act (1) defines the term “control” to 
mean the power to exercise a controlling influence over the 
management or policies of a company (unless such power 
is solely the result of an official position with such company), 
and (2) provides further, in part, that any person who owns 
beneficially more than 25 per cent of the voting securities of 
a company shall be presumed to control such company. 


Applicant acknowledges that, by virtue of its ownership of 
27.60% of the voting securities of St. John D’el Rey, it is 
presumed to control St. John D’el Rey by reason of the 
aforementioned provisions of Section 2(a)(9). However, 
Applicant asserts that it does not in fact control St. John D’el 
Rey, and requests a declaratory order of the Commission to 
that effect in order to avoid any such question being raised 
in the future. 


In support of the application, Applicant makes the following 
assertions: (1) that Hanna, through its ownership of 64.7% 
of the voting securities of St. Jonn D’el Rey, effectively 
controls St. John D’el Rey; (2) that there is no written 
contract or oral understanding between Applicant and 
Hanna regarding the exercise of control over the business 
affairs or operations of St. John D’el Rey; and (3) that 
neither Applicant nor its officers and directors own any 
shares of Hanna and are not employed by Hanna in any 
capacity. Applicant asserts further that it purchased and 
holds its shares of St. John D’el Rey as an investment; that 
it was not a founder of St. John D’el Rey and has never 
nominated persons to sit on the latter's Board of Directors; 
and that it has no authority to elect any such members to 
that Board. 


Section 2(a)(9) also provides, in part, that the presumption 
of control described above may be rebutted by evidence, 
but shall continue until a determination to the contrary has 
been made by order of the Commission, on application by 
an interested person. 


NOTICE IS FURTHER GIVEN that any interested person 
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may, not later than October 25, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued as 
course following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9467/September 30, 1976 


SEE 
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Release No. 5746/September 30, 1976 
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Litigation Release No. 7580/September 27, 1976 


SEC v. Primar Typographers, Inc., et al. 
76 Civil 4125 (CBM) 


William D. Moran, Administrator of the New York Regional 
Office of the Securities and Exchange Commission, an- 
nounced that on September 16, 1976, a Complaint was filed 
in the United States District Court for the Southern District of 
New York seeking to enjoin Primar Typographers, Inc. 
(“Primar’) of New York, New York, George Marisak (‘‘Mari- 
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sak’) of Englewood Cliffs, New Jersey, and Anthony Vas- 
sallo (“Vassallo”) of Brooklyn, New York from further viola- 
tions of the anti-fraud provisions of the federal securities 
laws. The Complaint was filed in connection with their 
alleged possession and misuse of material, non-public infor- 
mation concerning tender offers for the common shares of 
Bio-Dynamics, Inc. (‘“‘Bio-Dynamics’”), The Anaconda Com- 
pany (“Anaconda”), Fansteel, Inc. (‘Fansteel’) and Unitek 
Corporation (‘‘Unitek"’). 


The Complaint alleged that between January 1, 1975 and 
May 7, 1976, Primar, a financial printing corporation special- 
izing in typography or typesetting, set the type for newspa- 
per advertisements for 27 tender offers. In this connection, 
Primar received documents containing tender offers—offers 
to purchase the outstanding shares of a corporation at 
prices generally greater than the then prevailing market 
price—approximately 24 hours prior to the public announce- 
ments of the respective tender offers. The tender offer 
documents were complete except for the omission of the 
names of the corporations involved and the prices of the 
offers. 


The Complaint alleged that public announcements of tender 
offers for Bio-Dynamics, Anaconda, Fansteel and Unitek 
were made on November 13, 1974, March 16, 1976, May 5, 
1976 and May 7, 1976 respectively. In addition, it is further 
alleged that prior to the public announcements of these 
offers, Marisak, by virtue of his employment as president of 
Primar, obtained copies of the tender offers, ascertained the 
identities of the respective targets and, without disclosing 
the non-public information that tender offers were imminent, 
purchased shares of Anaconda, Fansteel and Unitek. 
Thereafter, subsequent to the public announcements of 
these tender offers, Marisak sold his Anaconda, Fansteel 
and Unitek shares for a profit. 


Similarly, the Complaint charged that Vassallo, by virtue of 
his employment as a proof press operator at Primar, ob- 
tained copies of the tender offers for Bio-Dynamics, Fan- 
steel and Unitek shares, ascertained the identities of the 
respective targets and, prior to the public announcements of 
these offers, purchased shares of Bio-Dynamics, Fansteel 
and Unitek, without disclosing the non-public information 
that tender offers for those shares were imminent. After the 
public announcements of the tender offers, Vassallo sold 
these shares for a profit. 


Finally, the Complaint alleged that Primar aided and abetted 
the violative conduct of Marisak and Vassallo by virtue of its 
total lack of procedures designed to safeguard the confiden- 
tiality of material, non-public information. In that connection, 
Primar allegedly failed to advise its employees of the 
prohibitions against effecting securities transactions based 
on non-public information available at Primar. 


Simultaneously with the filing of the Complaint, and without 
admitting or denying any of the allegations contained 
therein, Primar, Marisak and Vassallo consented to the 
entry against them of final judgments of permanent injunc- 
tion. 
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Securities and Exchange Commission v. National Pacific 
Corporation, et al., C.A. 76-1784 (D.D.C., September 24, 
1976) 


The Securities and Exchange Commission today an- 
nounced that on September 24, 1976, it filed a Complaint 
for Injunction, Receiver and Other Relief in the U. S. District 
Court for the District of Columbia against National Pacific 
Corporation (“NPC”), National American Life Insurance Co. 
(“NALICO”), Great Pacific Corporation (“GPC”), Family 
Providers Life Insurance Company (‘Family’), Pacific 
Southwest Insurance Agency, Inc. (““PSIA”), Joseph Hauser 
(‘Hauser’), Melvin Wyman (‘Wyman’), John Boden 
(“Boden”), and George Herrera (‘Herrera’), charging viola- 
tions of the anti-fraud provisions and certain reporting 
provisions of the federal securities laws. 


In addition to the filing of the Complaint, the Commission 
also filed an Application for a Temporary Restraining Order 
and a Motion for a Preliminary Injunction, in which the 
Commission asked the Court to appoint a Receiver over 
NALICO, a Louisiana-based, publicly-held insurance com- 
pany, 58% of the common stock of which has been owned 
by NPC since June 15, 1976. On its Application for a 
Temporary Restraining Order, Judge Gerhard Gesell, on 
September 24, 1976, issued a TRO freezing the assets of 
all the defendants (except the normal and reasonable living 
expenses of the individual defendants), pending further 
hearing before Judge Charles Richey on Tuesday, Septem- 
ber 28, 1976 at 12:00 noon. 


The Commission's Complaint charges that since acquiring 
control of NALICO in June, NPC (controlled by defendants 
Hauser, Wyman and Boden) and the other defendants have 
made or caused to be made false filings with the Commis- 
sion and other governmental agencies and have misappro- 
priated valuable assets of NALICO, in violation of Section 
17(a) of the Securities Act of 1933 and Sections 10(b) and 
13(d) of the Securities Exchange Act of 1934 and Rules 
10b-5, 12b-20 and 13d-1 thereunder. 


In its Complaint, the Commission alleges that between 
January and June of this year, prior to acquiring control of 
NALICO, the defendants wrongfully appropriated approxi- 
mately $1.0 million from insurance premiums paid directly or 
indirectly to Family by union health and welfare funds, and 
that at least $700,000 in such premiums were paid to 
Herrera and PSIA. After the acquisition of control of NAL- 
ICO, the defendants caused NALICO to purchase from NPC 
convertible surplus notes of another company, Farmers 
National Life Insurance Co., which, according to financial 
statements filed by Farmers National, did not have enough 
surplus to meet the terms of the convertible surplus note put 
into NALICO by the defendants. 


The Complaint further alleges that the defendants caused 
NALICO to enter into a reinsurance agreement with Family, 
whereby assets and liabilities of Family were assumed by 
NALICO. According to the Complaint, those assets included 
$2.2 million in notes which had been cancelled by Hauser in 
March of 1976 and consequently were worthless. 


The Complaint further alleges that the documents relating to 
the above transactions, which were entered into in late 
June, were backdated to make it appear as if they had been 


entered into prior to the acquisition of control of NALICO by 
NPC. 


The Complaint further alleges that financial statements filed 
by the defendants on behalf of NALICO with various state 
insurance regulatory agencies as of June 30, 1976 were 
false and misleading for failure to disclose the above 
matters. In addition, according to the Commission's Com- 
plaint, documents relating to the acquisition of control of 
NALICO filed with the Louisiana Insurance Department and 
the Commission (an Information Statement on Schedule 
13D) were false and misleading for failing to disclose the 
same matters. 


Following July 15, 1976, according to the Complaint, the 
defendants have caused to be misappropriated from NAL- 
ICO approximately $1.5 million, including approximately 
$100,000 used to pay off debts of the defendants incurred 
prior to their acquiring control of NALICO and $1.1 million 
paid to a Swiss company which was not registered (incorpo- 
rated) until four days after the transaction. 


The Commission stated in its Complaint that the need for a 
receiver over NALICO is demonstrated by the fact that NPC, 
Hauser Boden and Wyman have misappropriated NALICO 
funds for their personal gain, and disseminated false and 
misleading information concerning NALICO in filings with 
the Commission and other governmental agencies. The 
Commission’s Complaint further states: 


Unless an independent person is placed in charge of 
defendant NALICO, NALICO’s shareholders and oth- 
ers will wrongfully: (1) continue to be misled and 
denied the necessary information to make informed 
investment decisions; (2) be denied any voice or 
representation in the management of the company; 
and (3) be deprived of valuable assets of NALICO. 





Litigation Release No. 7582/September 28, 1976 


SEC v. Bausch & Lomb, Inc. 
Civil Action No. 73-2458 SDNY 


The Securities and Exchange Commission announced that 
on September 16, 1976, Judge Robert J. Ward, of the 
United States District Court for the Southern District of New 
York denied the Commission's application for a Permanent 
Injunction against defendants Daniel G. Schuman and 
Bausch & Lomb, Inc. 


Bausch & Lomb and Schuman were charged with the 
improper disclosure of material non-public corporate infor- 
mation to analysts on March 15 and 16, 1972, in violation of 
Section 10(b) of the Securities Exchange Act of 1934 and 
Rule 10b-5 thereunder. Judge Ward held that neither Schu- 
man nor Bausch & Lomb violated the law. 
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Litigation Release No. 7583/September 28, 1976 


SEC v. LOUIS BOURGUIGNON (D. NEW MEXICO, CIVIL 
ACTION NO. 76-232-M) 


Robert H. Davenport, Administrator of the Denver Regional 
Office of the Securities and Exchange Commission, today 
announced that on September 16, 1976 the Honorable E. L. 
Mechem, Judge, U.S. District Court for the District of New 
Mexico, entered an order of permanent injunction against 
the defendant Louis Bourguignon of Albuquerque, New 
Mexico enjoining Bourguignon from violating the registration 
and antifraud provisions of the Federal securities laws in 
connection with the offer for sale and sale of the following 
securities: common stock, pre-incorporation interests and 
participations in profit sharing agreements of Lobo Holding 
Corporation, a New Mexico corporation; investment con- 
tracts in the form of allotments of land under the Desert 
Entry Act; common stock of Santa Fe Mortgage, an Arizona 
corporation; and the common stock of Nezona, Inc., an 
Arizona corporation and other securities. 


For further information see litigation release no. 7372 and 
7484. 





Litigation Release No. 7584/September 28, 1976 
STATE OF ALABAMA v. ERNEST C. McALISTER 


William J. Baxley, Attorney General of Alabama, Thomas L. 
Krebs, Director of the Alabama Securities Commission, and 
Jule B. Greene, Administrator of the Atlanta Regional Office 
of the Securities and Exchange Commission, announced 
that on September 16, 1976, a petit jury in the Circuit Court 
of Lamar County, Alabama found Ernest C. McAlister, of 
Huntsville, guilty on all three counts of an indictment charg- 
ing him with violations of the anti-fraud provisions of the 
Alabama Securities Act. Immediately following the convic- 
tion, Circuit Judge Carlton Mayhall, Jr. sentenced McAlister 
to three years imprisonment. A probation hearing has been 
set for October 19, 1976. 


McAlister, the president of National Accounts Service Asso- 
ciation, Inc. (NASA), a now bankrupt Alabama corporation, 
was charged with making untrue statements in the offer and 
sale of the promissory notes of NASA including, among 
others, that NASA made loans secured by real estate, 
accounts receivable or inventory, that such loans were fully 
secured, and that they were fully insured. 


For further information, see Litigation Release No. 7374. 





Litigation Release No. 7585/ September 28, 1976 
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S.E.C. v. Irving J. Scott and Robert C. Utley 
(U.S.D.C., Oregon, Civ. No. 76-816) 


Jack H. Bookey, Administrator of the Seattle Regional Office 
of the Securities and Exchange Commission announced 
that on September 20, 1976, a complaint was filed in the 
U.S. District Court in Portland, Oregon seeking an injunction 
against two real estate brokers for violations of the registra- 
tion provisions of the Securities Act of 1933. The defendants 
are Robert C. Utley of Lakeview, Oregon and Irving C. Scott 
of Sacramento, California. 


The complaint alleges that the defendants participated in, 
and aided and abetted the sale of unregistered securities 
consisting of investment contracts and certificates of interest 
or participation in profit-sharing agreements in the form of 
undivided interests in real estate purchase contracts. 





Litigation Release No. 7586/September 28, 1976 


SEC v. WHEATHEART, INC. 
(N.D. TEX.) 


Michael P. Carnes, United States Attorney for the Northern 
District of Texas, and Richard M. Hewitt, Administrator of 
the Fort Worth Regional Office of the Securities and Ex- 
change Commission, today announced that on September 
17, 1976, John O. Pitts, Jr., Oklahoma City, Oklahoma, 
formerly of Perryton, Texas, after three days of trial, pleaded 
nolo contendre to one count of a 28-count indictment in 
Federal District Court at Amarillo, Texas. The single count 
charged Pitts with bank fraud in connection with obtaining 
advances on a $4.5 million loan with over-valued collateral 
in the form of accounts receivables. 


On the same date, J. D. Hodges, Woodward, Oklahoma and 
Henry F. Shrum, Oklahoma City, formerly of Perryton, 
pleaded nolo contendre to an Information filed that day 
charging one count of securities fraud in connection with the 
offer and sale of pre-organization subscriptions in limited 
partnerships issued by Wheatheart Cattle Company during 
the period December 21, 1976 to January 22, 1975. 


For further information, see Litigation Release Nos. 6908, 
7012, 7064, 7304 and 7501. 





Litigation Release No. 7587/September 28, 1976 
SEC v. PHOENIX DEVELOPMENT FUND 
Richard M. Hewitt, Administrator of the Fort Worth Regional 


Office of the Securities and Exchange Commission, today 
announced the entry of an Order of Permanent Injunction by 














Consent on September 17, 1976 against Phoenix Energy 
Company, Marine Contractors & Supply, Inc., Roger H. 
Evans, and Andrew J. Allard of Houston, Texas; Security 
Leverage Corporation of Rochester, New York; and George 
Jackson Bailey of Fort Worth, Texas, by Federal District 
Judge Woodrow Seals in the Federal District Court for the 
Southern District of Texas, Houston, Texas. The Order 
enjoins the defendants from further violations of the securi- 
ties registration and anti-fraud provisions of the Securities 
Act of 1933 and the anti-fraud provisions of the Securities 
Exchange Act of 1934 in connection with the sale of limited 
partnership interests in oil and gas drilling programs issued 
by Phoenix Energy Company, or any other securities. The 
defendants consented to the Order without admitting or 
denying the allegations of the Commission’s Complaint filed 
on March 11, 1976. 


The Order prohibits the defendants from selling securities 
unless such securities are registered pursuant to Section 5 
of the Securities Act of 1933 unless exempt, and further 
prohibits the defendants from offering and selling these 
securities through the use of devices, schemes and artifices 
to defraud and from obtaining money and property by 
means of untrue statements of material facts and omitting to 
state material facts which would operate as a fraud and 
deceit upon the purchasers of the securities. 


For further information, please see Litigation Release No. 
7329. 





Litigation Release No. 7588/September 28, 1976 


SEC v. C. Norman Driscoll, et al. 
Civil Action File No. 76-1520 (D.N.J.) 


William D. Moran, Administrator of the New York Regional 
Office, announced that on August 27, 1976, the Honorable 
Vincent P. Biunno, United States District Judge for the 
District of New Jersey, signed a Final Judgement of Perma- 
nent Injunction by Consent of Lyle Hatch enjoining Lyle 
Hatch (“Hatch”) of Emerson, New Jersey, from engaging in 
further violations of the reporting and anti-fraud provisions of 
the federal securities laws. 


The Commission, in its complaint filed on August 3, 1976, 
alleged that between August 1973 and September 1974, 
Hatch, while employed by Fidelity Union Trust Co. (‘Fidelity 
Bank”), a wholly-owned subsidiary of Fidelity Union Bancor- 
poration (“Holding Company’), along with two other em- 
ployees of Fidelity Bank and a partner in a now defunct 
municipal securities dealer, who were also named in the 
complaint, engaged in a series of prearranged purchases 
and sales of municipal securities, at prices unrelated to their 
fair market value, which were designed to cover up losses 
sustained in Fidelity Bank’s municipal securities portfolio. 
Following the discovery of these prearranged transactions, 
an analysis was conducted to determine the impact of this 
wrongful conduct on the financial condition of Fidelity Bank. 
This analysis disclosed that Fidelity Bank had sustained a 


realized loss of $2,003,921.85 and an unrealized loss of 
$1,305,795.81. 


The Complaint further alleged that Hatch, and the other 
three defendants, concealed the true nature of their transac- 
tions, and the actual losses suffered as a result thereof, 
from the senior management of Fidelity Bank and the 
Holding Company. As a result, the books and records of 
Fidelity Bank failed to accurately state Fidelity Bank's finan- 
cial condition, and, accordingly, caused the Holding Com- 
pany to file a false and misleading Form 10-Q for the six 
month period ending June 30, 1974. 


Hatch consented to the entry of the injunction without 
admitting or denying the allegations contained in the Com- 
mission’s complaint. 


For further information, see Litigation Release No. 7515. 





Litigation Release No. 7589/September 28, 1976 


SEC v. ROBERT H. MARTIN, C. HENRY ADAMS 
Civil Action No. 76-H-1419 (S.D. Tex.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, today 
announced that on September 22, 1976 Federal District 
Judge Woodrow Seals at Houston, Texas entered an order 
of permanent injunction against Robert H. Martin and C. 
Henry Adams, both of Houston. 


The order enjoins Martin and Adams from further violations 
of the securities registration and antifraud provisions of the 
federal securities laws. After a two-day hearing on the 
Commission's motion for preliminary injunction, the defend- 
ants consented to the entry of the order without admitting or 
denying the allegations in the Commission’s complaint. 


The complaint, which was filed on August 25, 1976, alleged 
that beginning in October 1974 Martin and Adams caused 
Tri-State Oil & Gas, Inc., Houston, to offer and sell fractional 
undivided working interests in oil and gas leases pursuant to 
38 Schedule D offering sheets filed with the Commission 
under Regulation B. In the offer and sale of the fractional 
interests, Tri-State Oil & Gas, Inc. raised approximately 
$6,000,000 from the investing public. In addition, Martin and 
Adams allegedly caused Tri-State Oil & Gas, Inc. to sell one 
offering through a purported private placement. 


The complaint further alleged that the Tri-State Oil & Gas, 
Inc. salesmen, operating under the direction of Martin and 
Adams, sold fractional interests through high pressure long 
distance telephone sales solicitations which contained nu- 
merous false and misleading representations and omissions 
of material facts concerning, among other things, the finan- 
cial condition of the company, its prior success in drilling oil 
and gas wells, the background of its principals, the use of 
investor funds, and the return which investors could expect 
to receive from their investment with Tri-State Oil & Gas, 
Inc. 
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In addition, the complaint alleged .that Martin and Adams 
received substantial investor funds and utilized them for 
purposes other than those stated in the Schedule D offering 
sheets filed with the Commission and furnished to investors, 
including undisclosed commission overrides to Martin, Ad- 
ams and other officers and directors of Tri-State Oil & Gas, 
Inc. totalling at least $731,000. 


For further information see Litigation Release No. 7555. 





Litigation Release No. 7590/September 28, 1976 


S.E.C. v. RECLAMATION DISTRICT NO. 2090, et al. 
(N.D. CA., C-76-1231 RHS) 


Gerald E. Boltz, Regional Administrator of the Los Angeles 
Regional Office, and Michael J. Stewart, Acting Associate 
Regional Administrator of the San Francisco Branch Office, 
announced that on September 1, 1976, the Honorable 
Robert H. Schnacke, United States District Judge for the 
Northern District of California, entered a Final Judgment of 
Permanent Injunction against Urban J. Schreiner of Ather- 
ton, California. The injunction proscribes violations of the 
anti-fraud provisions of the federal securities laws in con- 
nection with offers and sales of securities issued by Recia- 
mation District No. 2090 (‘the District’) and any other 
security of any other issuer. Schreiner consented to the 
entry of the permanent injunction without admitting or deny- 
ing the allegations of the Commission’s complaint. 


The Commission's complaint alleged that the defendants’ 
conduct in violation of the anti-fraud provisions of the federal 
securities laws resulted in the sales of approximately $2.2 
million of bond anticipation notes and negotiable promissory 
notes issued by the District to approximately 161 persons 
residing in at least twelve states. 


For more information see Litigation Release No. 7460. 





Litigation Release No. 7591/ September 28, 1976 


SEC v. SPENCE & GREEN CHEMICAL COMPANY, INC. 
(S.D.TX.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, today 
announced the entry of an Order of Permanent Injunction by 
Consent on September 13, 1976 against Spence & Green 
Chemical Company, Inc., Crosby, Texas, by Federal District 
Judge Carl O. Bue in the Federal District Court for the 
Southern District of Texas, Houston, Texas. The Order 
enjoins the defendant company from further violations of the 
securities registration and anti-fraud provisions of the Secu- 
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rities Act of 1933 and the anti-fraud provisions of the 
Securities Exchange Act of 1934. The defendant consented 
to the entry of the Order without admitting or denying the 
allegations of the Commission’s Complaint filed on July 16, 
1973. 


The Order prohibited the company from selling securities 
unless such securities are registered pursuant to Section 5 
of the Securities Act of 1933 unless exempt, and further 
prohibits the company from offering and selling these secu- 
rities through the use of devices, schemes or artifices to 
defraud and from obtaining money and property by means 
of untrue statements of material facts and omitting to state 
material facts which would operate as a fraud and deceit 
upon the purchasers of the securities. 


The Order of Permanent Injunction by Consent was entered 
into on behalf of the company by its receiver, Theo W. 
Pinson, 1607 First City National Bank Building, Houston, 
Texas, who was appointed by the Court on May 24, 1976. 


For Further information, please see Litigation Release No. 
5989. 





Litigation Release No. 7592/September 30, 1976 


Tennessee v. D. Van Heilen-Bourque Corporation A-872 
(Criminal Docket No. 54375) 


Hugh Stanton, Jr., District Attorney General, Shelby County, 
Tennessee and Jule B. Greene, Administrator of the Atlanta 
Regional Office of the Securities and Exchange Commis- 
sion, announced that on September 14, 1976, the Shelby 
County, Tennessee Grand Jury returned a two count indict- 
ment charging D. Van Heilen-Bourque of Memphis, Tennes- 
see with Fraudulent Breach of Trust and Larceny in connec- 
tion with transactions involving various municipal securities 
held for customers. (Criminal Docket No. 54375) 
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Release No. 320 


THE UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF COLORADO 


In the Matter of 


IMPERIAL-AMERICAN RESOURCES FUND, INC., 








Debtor: 


IN PROCEEDINGS FOR THE REORGANIZATION OF A 
CORPORATION UNDER CHAPTER X OF THE BANK- 
RUPTCY ACT 


No. 72-B-556 


ADVISORY REPORT OF THE SECURITIES AND EX- 
CHANGE COMMISSION ON PLAN OF REORGANIZA- 
TION 


This advisory report is submitted by the Securities and 
Exchange Commission (‘Commission’) pursuant to Section 
173 of Chapter X of the Bankruptcy Act (“Act”) (11 U.S.C. 
§ 573) with respect to the trustee’s plan of reorganization 
(‘plan’) for Imperial-American Resources Fund, Inc., 
(“IARF” or “Debtor’). Hearings on the plan commenced 
May 20, 1975, were resumed, after adjournment, on May 
21, 1976, and concluded on June 21, 1976. 


This case was commenced on February 25, 1972, by the 
voluntary petition of IARF for reorganization filed in this 
court. The petition was contested by Imperial-American 
Management Company (“IAMC”) which owned all the stock 
of IARF. Its objections were overruled, and the petition was 
approved on May 19, 1972. 


1. BACKGROUND 


IARF was one of a number of corporations organized by 
John M. King to engage in the oil and gas business. It was 
incorporated in Delaware on October 14, 1965, as a wholly 
owned subsidiary of IAMC. All the stock of IAMC in turn was 
originally owned by King. It was subsequently transferred to 
The Colorado Corporation (“Colorado”), of which King held 
some 91% of the stock at the time these proceedings 
began. The following chart identifies the corporate relation- 
ships among most of the companies referred to herein. 
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Royal Resources Exploration, Inc. (“RRE’’) was incorpo- 
rated in 1967 as a wholly owned subsidiary of Royal 
Resources Corporation (“RRC”), the management com- 
pany, to act as general partner in a series of eleven limited 
partnerships and two parallel funds which were capitalized 
with an aggregate of $30,693,400 from 2,859 investors. 
RRE’s purpose was to invest in the more speculative 
projects. The Denver Corporation and Denver Securities 
Corporation (collectively Denver’) acted as underwriter and 
distributor of these partnership interests throughout the 
United States. 


Regency Management Corporation and Regency Investors, 
Inc. (collectively “Regency’”) were involved in the leasing of 
oil field production equipment to various IARF and RRE 
limited partnerships. In some cases Regency was the actual 
lessor and in others it was a coventurer with others. 


King Resources Company (‘“KRC”), now the subject of a 
separate Chapter X proceeding in this court, was also 
managed by King during the period here discussed, but the 
bulk of its stock had been sold to the public. Both Colorado 
and King individually are the subject of bankruptcy cases in 
this court. 1 


Although IARF purported to have issued 4,000 shares of its 
capital stock to IAMC for $1 million, $750,000 of this was 
never paid in, and the $250,000 proceeds of the initial issue 
of 1,000 shares were kept in a segregated bank account. Of 
this amount, $150,000 was transferred to Colorado in 1970. 
The remaining $100,000 was claimed by a bank as security 
for a debt of IAMC until the court, in November 1972, 
ordered it turned over to the trustee. IARF never had use of 
its equity capital. It did not even receive interest on the 
$250,000 deposited in its name. 
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The public offerings took two forms. Under the “single 
participation plan” the investor contributed $1,500 or more 
which became a part of the capital of the next limited 
partnership to be formed. Monthly participation plans re- 
quired a downpayment and 23 monthly payments which 
normally became a part of the capital of nine limited 
partnerships formed over the period of such payments. 
Each limited partnership was designated as “imperial-Amer- 
ican Resources Fund” followed by the year of organization 
and the numbers 1, 2, 3 or 4 to designate the quarter of the 
year in which it was formed. 


No cash return to the limited partner was contemplated for 
10 years or until the partner reached the age of 65, 
whichever first occurred. The net cash receipts, if any, 
accrued to each limited partner, were to be computed 
quarterly. Debtor was to receive 5% thereof, and the re- 
maining 95% was to be reinvested in the next limited 
partnership for the partner's account. 


Limited partners were given the right voluntarily to withdraw 
from the fund at any time. Such termination entitled the 
withdrawing partner to receive, within 10 days, any funds 
held for him by Debtor for investment. The “Cash Surrender 
Value” of his partnership interests was to be determined as 
of the end of the quarter in which withdrawal occurred, and 
paid within 90 days thereafter, but the prospectus noted that 
ability to perform would depend on Denver's ability to resell 
the interests to others, including limited partnerships later 
formed or on its ability to obtain outside financing. 


The cash surrender value provisions for these redemptions 
were contained in the prospectuses of January 1968 and 
1969, and the applicable limited partnership agreements. 
The formula for the total value of assets included cash 
(reduced by 5%), prepaid assets, market value of oil and 
gas properties defined as 662/3% of the present discounted 
value of future net receipts, estimated by independent 
engineers, and 80% of fhe net book value of all other 
assets, reduced by all outstanding liabilities. The proportion- 
ate share of the net assets so determined was to be the 
cash surrender value of a given limited partner's interest. 
While the prospectuses state that the calculations for cash 
surrender values were to be in accordance with commonly 
accepted oil and gas industry practices, this statement is not 
in the limited partnership agreements. 


Fourteen partnerships were formed between November 7, 
1966, and January 31, 1970, in which about $100 million 
was invested by about 13,580 partners. The assets of the 
three earliest partnerships were sold as of November 30, 
1968, to Lark Oil Company (“Lark”)? and the net proceeds 
reinvested in subsequent partnerships. Two additional part- 
nerships were formed from the proceeds of the June 15, 
1979, offering, so a total of 16 partnerships were created, of 
which 13 remain in existance. Table | below lists the original 
capital contributions and the present ownership percentages 
for each of the remaining partnerships. 


During 1969 the Debtor increased reserve evaluations by 
using, inter alia, a 3.5% “expansion factor’ for the fifth 
through the nineteenth years of estimated production. It 
relied on a published report which expressed the general 
view that historically oil and gas properties had been 
undervalued. The effect was to increase the cash surrender 
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Table | 
Percentage 
% held Colo- 
by other rado 
Original Partner- Partner- Settle- J. M. 

Investment — ship ships ment King Public 
$ 2,902,625 1967-3 20.17 8.54 10.34 60.95 
9,801,607 1967-4 27.87 5.97 3.68 62.48 
4,553,148 1968-1 14.69 6.28 0.57 78.46 
3,223,410 1968-2 9.75 4.68 3,24 82.33 
14,806,742 1968-3 9.44 12.96 0.44 77.16 
13,096,630 1968-4 3.79 8.76 0.28 87.17 
6,340,528 1969-1 0.59 5.78 93.63 
15,409,035 1969-2 0.12 4.48 95.40 
4 13,840,695 1969-3 0.07 7.69 1.91 90.33 
@ 11,268,116 1969-4 8.05 53 89.42 
4,691,474 1970-1 0.29 99.71 
6,322,968 1970-2 100.00 
2,630,040 1970-3 100.00 


$108,887,018 


@ Including parallel funds 


> Including about $19,000 of interest in parallel funds held 
by other officers. 


values by 50%. This was not a commonly accepted practice 
in the industry. No explanation has been found for other 
factors which increased the cash surrender values. The 
trustee in his report pursuant to Section 167 stated that the 
amounts paid in redemption of limited partner shares were 
substantially higher than the actual oil and gas reserve 
evaluations as to both proven, developed and undeveloped 
reserves. 


Through 1969, Denver was able to honor cash surrenders 
by reselling the interest to a new partnership then in 
formation. After 1969, newly formed limited partnerships 
were prohibited from purchasing these interests. On March 
31, 1970, Colorado paid the redemptions requested by 
liquidating partners in the quarter ending December 31, 
1969, amounting to $1.95 million. Colorado did not have 
sufficient funds to meet redemptions received in the quarter 
ending March 31, 1970, totaling over $2.2 million. On June 
30, 1970, IARF agreed to purchase certain properties for 
$2.2 million. This payment was made from funds of the new 
partnerships, and enabled Colorado to meet the March 16, 
1970, redemptions as of June 30, 1970. Consequently, 
Colorado was unable to deliver the properties it sold to 
partnerships. Thereafter, sales of plans and redemptions 
were terminated by notice to all participating broker-dealers 
during August 1970. 


The purpose of the IARF partnerships was to invest in 
proven and semi-proven oil properties. The limited partners 
have no authority over the affairs of their respective partner- 
ships since ‘full, exclusive and complete discretion in the 
management and control of the affairs. of the Limited 
Partnership[s]” was vested in the Debtor as general partner. 
The general partner’s duties were extensive; they included 
maintaining records, organizing the partnerships, operating 











the properties, leasing equipment, holding title and render- 
ing year-end statements of the cash surrender values. 


As each limited partnership was formed, capitalized on the 
basis of investments received during the preceding three 
months, IARF would enter into an agreement with its parent, 
IAMC, under which IAMC undertook to manage the affairs 
of the partnership, including the acquisition of properties 
and the development and operation of properties acquired. 


In consideration of its services in “plan supervision and 
reinvestment” the Debtor was to receive 5% of the net cash 
receipts of the respective limited partnerships. IAMC was to 
receive 25% “net operating profits interest” (“NOPI”) in 
each property operated for the partnerships plus reimburse- 
ment of all direct expenses and an allocated share of 
indirect expenses. 


The 25% of “net operating profits’ accruing to IAMC is 
defined quite differently from the “Partnership Net Cash 
Receipts” on which the limited partners’ and Debtor's 
shares of the venture are to be computed. The partnership 
bears the full cost of acquiring, developing and improving 
the property, including any interest on money borrowed 
therefor, and rental of any equipment used thereon, and no 
deduction is made for any part of such costs, or the 
amortization thereof, in determining whether there is a net 
operating profit for IAMC. In effect, all such costs are 
deducted from the remaining 75% of net operating profits. 
Limited partners thus bore all of those costs. 


IAMC’s 25% also applied to any gain on sale of the 
property. Capital costs are allowed for in computation of the 
gain, but only to the extent of the Federal income tax 
adjusted cost basis, which would not include many of the 
deductible costs excluded under the operating computation. 


From time to time, IAMC, on behalf of IARF and its limited 
partnerships, would acquire title to properties as a joint 
venture with Colorado; grant Colorado a production pay- 
ment out of properties owned by the partnerships, or purport 
to acquire from Colorado its interest in properties allegedly 
jointly owned by Colorado and RRE. 


For example, in 1970 IAMC sold certain producing proper- 
ties to Colorado for $765,000, receiving $265,000 in cash 
and a $500,000 note. The note was secured not by the 
properties purchased by Colorado, but by Colorado’s inter- 
est in the South Duncan Slough Wells which were a part of 
a joint venture with RRE. Colorado defaulted on this note 
and acknowledged IARF’s security interest in the South 
Duncan Slough properties securing the note. In another 
transaction in the same year IAMC had paid Colorado $2.25 
million in cash for Colorado’s interest in the Lake Boeuf and 
Porcupine Creek properties, which had also been devel- 
oped by Colorado and RRE jointly, with RRE as the 
operator. However, RRE refused to assign one-half of the 
interests in these properties because Colorado had not paid 
RRE, its joint venturer, for all of its share of the drilling and 
completion costs on the wells. RRE, and later its creditor 
committee, then proceeded to use the production proceeds 
from properties attributable to IARF’s interest to pay the 
obligations of the Colorado - RRC joint venture. 


Thus, the collapse of the King empire and cessation of 


IARF’s sales and development activities have destroyed the 
10-year investment plan concept on which it was founded 
and brought to the surface latent problems. Among these is 
the extent to which interests in the same properties are 
divided among separate partnerships, or shared with other 
entities in the King group. It was not uncommon for IARF to 
purchase only a fractional or undivided interest in a lease 
with the balance being retained by an affiliate. Formal 
“Parallel Funds” were created for the 1969-3 and 1969-4 
partnerships, which took a pro rata undivided interest in 
each property for the account of officers and directors of the 
affillated companies in order to avoid regulations of the 
Internal Revenue Service, which precluded such persons 
from becoming limited partners. 


In order to protect the partnership interests in jointly owned 
properties from forfeiture or foreclosure, [ARF found it 
necessary at times to carry such outside interest’s share of 
the costs or obligations on the property. It has similarly 
found itself subject to title defects and liens arising from 
inadequate documentations on intercompany transactions. 


Of greater magnitude was the problem of the relationship 
among the 13 partnerships. In general, all have been 
operated together with only bookkeeping distinctions among 
them. But some of the partnerships were operating at a 
cash deficit covered by payment of their costs from the 
common bank account. By the time the petition was filed 


seven partnerships had an aggregate cash deficit of $1.6 
million. 


The principal cause of these deficits seems to be the long- 
term equipment leases made by Debtor with its sister 
company, Regency. Since equipment rent is not deducted in 
determining ‘net operating profit,” a property may be profit- 
able as far as the management fee is concerned, but still be 
a heavy cash drain on the partnership when the bills are 
actually paid. 


In general, the limited partnerships initially purchased oil 
drilling equipment. Then the partnerships sold the equip- 
ment to affiliated entities and leased it back from those 
entities. Financing was obtained by the lessors from other 
affiliates or financial institutions. The leases were for a 
period of five to eight years with a purchase option, usually 
at 16% of cost. However, the leases did not provide for the 
possibility that the wells may be exhausted before they 
expire. Since lease rentals were not deducted in computing 
NOPI, IAMC was in several cases collecting substantial 
amounts as 25% of profits, while the limited partnerships 
were paying more rent than the amount of their 75% 
interest. 


To the extent properties were being operated at a deficit, 
without reasonable hope for recuperation, the remaining 
values for the affected limited partners were being eroded. 
The use of the income of other partnerships to cover this 
deficit involved a corresponding risk to those partners. 


A key weakness in the whole program was the conditional 
privilege of redeemability. There were no funds available to 
redeem any significant part of the limited partners’ invest- 
ment except the proceeds of new sales. A failure to redeem 
would jeopardize the selling effort. 
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The bulk of the March 31, 1970 terminations were paid in 
June, although some payments were not made until July 
and August of 1970. Funds received for the IARF 1970-4 
limited partnership were returned to the investors. IARF 
suspended sales of further interests in August 1970 and 
notified the limited partners of the suspension of redemption 
by letter dated August 29, 1970. 


IARF initially sought to solve its problems by selling all the 
assets of the partnerships to Cayman Corporation (‘Cay- 
man”), a nonaffiliate. This company proposed to exchange 
its stock and warrants for the limited partner's interest. After 
extensive negotiations, the IARF board rejected the Cay- 
man offer as inadequate. 


In the meanwhile, the actual management and operation of 
the partnership properties were turned over to a wholly 
owned subsidiary of Cayman. Its operating agreement 
dated June 7, 1971, as supplemented by a ietter agreement 
dated June 29, 1971, was in substantially the same form as 
the original management agreements between IAMC and 
IARF as general partner in each partnership. The significant 
difference was that IAMC retained the 25% NOPI, the 
Cayman subsidiary receiving only reimbursement of its 
direct costs, and an allowance for overhead fixed after some 
variations at a monthly charge of $125 per well. The 
payment to IAMC of the NOPI was subordinated to prior 
payment of other partnership liabilities and costs. According 
to the Debtor's petition, slightly under $398,749 of IAMC’s 
NOPI was unpaid February 23, 1972. 


IARF was involved in a number of lawsuits, some of which 
were subsequently settled or dismissed. Of the remaining 
actions, Harold Bottger, et al. v. King Resources Company, 
et al., Civil Action No. C-3873, in the Federal Court in 
Colorado has had the greatest impact on the Debtor. This 
class action lawsuit, commenced on January 20, 1971, is 
based principally on allegations of violations of the federal 
securities laws in connection with the sale of the limited 
partnership interests. The trustee’s own investigation led 
him to also seek recovery from the principal defendants 
alleging negligence or deliberate corporate mismanagement 
and breach of fiduciary responsibilities. 


The second amended complaint also alleged violation of the 
New Jersey “Blue Sky” and common law, breaches of 
fiduciary duties by certain defendants and other common 
law or contractual duties by other defendants. Prosecution 
of the portions of the Bottger suit directed against the 
Debtor and its partnerships was precluded by the reorgani- 
zation proceedings, but a claim covering substantially the 
same cause of action was filed in the reorganization pro- 
ceeding. 


The plaintiffs in the Bottger case asserted that the sales of 
limited partnership interests in IARF and RRC were ob- 
tained by means of prospectuses which contained misstate- 
ments or omissions of fact in violation of the securities laws. 
The Bottger claim was asserted not only against IARF and 
RRE, but also, inter alia, against RRC, IAMC and Colorado. 
The theory of liability of these entities was that, since [AMC 
and RRC were sole owners of the stock of the issuing 
companies, namely IARF and RRE, and since IAMC and 
RRC managed the day-to-day affairs of IARF and RRE, 
IAMC and RRC were claimed to be controlling persons, as 


634/SEC DOCKET 


defined in the Securities Act and the Securities Exchange 
Act, and are liable along with the issuing companies. 


Il. PRINCIPLE SETTLEMENTS DURING THE 
PROCEEDING 


In the interim period between the filing of the petition under 
Chapter X and the hearing on the petition a receiver was 
appointed to operate the business of IARF. On May 19, 
1972, the petition was approved and Theodore H. Frison 
was appointed trustee and given responsibility for the as- 
sets of IARF and the limited partnerships for which IARF is 
general partner. 


The trustee terminated the agreement with Cayman as 
operator. The trustee has managed the estate's affairs from 
Denver, but also has retained a small staff in Houston to 
handle all phases of the land, accounting and production 
departments of IARF’s operations. In addition, IARF has 
division offices in Midland, Texas, and Oklahoma City, 
Oklahoma, where several employees are located. 


Numerous decisions were made with regard to plugging and 
abandoning wells. The trustee also had to dispose of 
interests in wells which were no longer capable of commer- 
cial production and to salvage and dispose of equipment in 
or on these wells. Additionally, the trustee undertook a 
number of workover and recompletion operations. 


Originally, legal title to the oil and gas properties was in the 
name of IAMC. The court, however, ordered conveyance of 
legal title to IARF. The trustee effected some 1,850 assign- 
ments of legal title to IARF. 


Table II, which follows, summarizes the cash receipts and 
disbursements for the 41/3 years between February 25, 
1972, and June 30, 1976. 


The primary obstacles to reorganization were the lease 
obligations, the NOPI interests, and the disputes as to 
ownership of certain properties referred to above. The 
Bottger case, brought on behalf of the class of limited 
partners against Colorado, its subsidiaries and others, over- 
lapped in many respects similar claims asserted by the 
trustee. 


After an extensive investigation and negotiations, a series of 
settlements have been reached and, for the most part, 
approved by the court. Those terms relevant to the plan are 
described here. 


A. Equipment Leases 


The oil field equipment on the properties of 9 of 13 
partnerships was leased from six affiliated entities. Each of 
the lessors was a partnership, organized for the purpose, 
which had borrowed the bulk of the funds from a financial 
institution on security of the lease. Regency was a partner in 
the three later leases, sharing ownership with |OS Founda- 
tion of Delaware and 10 individuals in the Beta lease, and 
with another individual in the Omega lease. |OS Foundation 
of Delaware was the sole general partner in the FEA 
(Foundation Equipment Associates) lease, and John King 
and two other individuals were the partners in the KSO 





Table II 


Eliminate 
Properties Collec- Total 4 
02/25/72- Re- 6 mos. to tions For Years & 4 
12/31/72 1973 1974 1975 covered? 06/30/76 Others Months 
Oil & gas production, 
credited to: 
Royalties $ 566 $ 498 $1,076 $ 1,221 $ — $ 672 £$(4,033) $ — 
Production taxes 117 116 214 176 - 92 ( 715) — 
NOPI 952 506 1,023 650 _ 204 (3,335) — 
Partnership interests 4,591 4,410 5,539 5,800 2,169 3,594 2,919 29,022 
Total $6,226 $5,530 $7,852 $7,847 $ 2,169 $4,562 $(5,164) $29,022 
Other income” — 308 680 633 88 320 _ 2,029 
Accounts receivable—net* 19 € <20) a2 Ge — 550° — 621 
» Other receipts Cu221) 25 — 1 — _ — 5 
Total receipts $6,224 $5,843 $8,614 $8,471 $ 2,257 $5,432 $(5,164) $31,677 
Disbursements: ne a 
Royalties S572 $ 538 $1,016 $1,229 $ — $ 664 $(4,033) $( 14) 
Production taxes 113 122 210 186 -- 92 € 415) 8 
NOPI 416 — — _ — _ ( 416) _— 
Operating expenses 2,315 2,217 3,005 4,739¢ 758 1,932 —_ 14,966 
Capital expenditures and 
work in progress 277 ( 355) 1,170 119 sy 264 — 1,826 
Eliminate non-cash items4 ( 114) ( 3) 32 ( 560)° — 3 — ( 642) 
& & Furniture and equipment 19 — 9 2 _— 5 _ 35 
Deposits and suspense ( 20) — 30 3 7) — 162 — 165 
Colorado Corp. settlement ~— — — oe 3,841 = — 3,841 
Total disbursements $3,578 $2,819 $5,472 $5,708 $4,650 $ 3,122 $(5,164) $20,185 
Net receipts $2,646 $3,024 $3,142 $ 2,763 $(2,393) $2,310 $11,492 
- Cash balances 02/25/72¢ 561 os — — _— _ 561 
° Ending balance $3,207 $6,231 $9,373 $12,136 $9,743 $12,053 $12,053 


® The trustee received in April 1976, several years accumu-__ responsibility had been in dispute. The $595,842 balance 
lated income on the oil and gas interests which Colorado due from KRC was collected in May 1976. 
surrendered to the estate. 
4 The trustee’s accounting system departs from a pure cast 
b Dates : ' basis by recognizing certain routine operating items when 
PrEneeeny SEKOOt er erennary Cann NeniNvorts. accrued, rather than when paid. This adjustment eliminates 
the net accounts payable. The amounts, however, include 
© The difference between expenditures made for the ac- other adjustments, particularly in the first year, too insignifi- 
count of co-owners and the reimbursements received. In cant to detail, and that in 1975 is principally the adjustment 
December 1975 provision was made retroactively for about described in the previous note, so the balance does not 
$1 million, representing debtor's share of operating ex- actually represent currently unpaid accounts. 
penses over several years on properties operated by KRC 
and by Barnwell of Canada, Inc., as to which ownership or © Including net transfers from other bank accounts. 
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lease. The first lease, Pelco, was made by Petroleum 
Equipment Leasing Company to KRC which subleased to 
Debtor. 


The lease packages represented a complex problem be- 
cause the 6 packages, in 9 partnerships involved 30 differ- 
ent fact situations. In many cases the leases included 
equipment on properties owned or claimed by other compa- 
nies in the King group. 


The trustee took the position that the arrangements were 
not leases, but rather installment purchase contracts. The 
rental obligations on these lease packages totaled about 
$186,000 per month? prior to the Chapter X petition. Al- 
though the leasing approach did permit the debtor to avoid 
capital expenditures during drilling and development work, 
the lease payments deducted from gross revenues repre- 
sented a substantial burden on the partnerships. In fact, the 
trustee projected that six of the nine partnerships with rental 
obligations would not be able to meet monthly operating 
expenses over the next three to five years if the lease 
obligations had to be borne. Much of the leased equipment 
was on wells which were only marginally profitable or were 
shut in already. The leases made no provision for this 
contingency.* The trustee generally concluded that the 
leases were not truly competitive and that the terms were 
more onerous than industry practice. 


The trustee effected a series of settlements, as shown in 
table Ill on page 19. 


On July 23, 1976, the court approved the settlement of the 
Beta and FEA leases, the last of the six to be settled. In 
each of the agreements the trustee received (or will receive) 
title to the equipment covered by the lease. This includes 
equipment originally subleased by Colorado and KRC. 
Some equipment on properties transferred to Colorado in 
the settlements described next is included in that transfer, 
but the trustee believes he is entitled to some $200,000 for 
the remaining equipment acquired from the lessors but 
actually used by Colorado or its subsidiaries. 


All of the settlement amounts have been paid and are 
included in cash summary, Table Ill, except the $4,715,000 
due Overseas Development Bank on the Beta and FEA 
leases. Provision is made for that liability in the balance 
sheets discussed hereafter. We are informed that an escrow 
deposit has been made effective July 23, 1976, to be 
disbursed for the Beta lease on expiration of the time for 
appeal of the July 23, 1976, order together with any interest 
earned thereon after July 23, 1976. Closing on the FEA 
lease was deferred for two months for technical reasons. 


B. Colorado Settlement 


The Bankruptcy trustee of Colorado, who also acts for its 


Table Ill 
Balance as 

Date of of Date of 
Lease Lease Financing Institution Petition? Settlement Amount 
Pelco -—«-12/15/67 Mercantile Leasing Corp. =—-SS—S«&S «CS 9,495 $5,000 I ate aah et 
FEA 12/01/68 First National Bank of Boston® 1,177,444 $600,000 
KSO 12/01/68 First National Bank of Boston 2,682,744 $850,000 plus interest from 08/01/74 
Beta 06/10/69 Overseas Development Bank 5,003,810 $4,115,000 
Omega 10/01/69 First National Bank in Dallas 1,433,147 $765,000 plus interest from 04/01/74 
Alpha 01/01/70 The Colorado Corporation® 867,513 $128,340 plus interest from 12/01/74 


@ The balances were divided among the properties reallocated as described above in the following manner: 


Settlement 
IARF KRC Colorado Total Amount — Percent — 
Pelco $130,715 $164,254 $ 34,526 $ 329,495 $ 50,000 15.18 
FEA 795,970 10,045 371,429 1,177,444 600,000 50.96 
KSO 2,312,664 112,968 257,112 2,682,744 850,000 31.68 
Beta 4,554,225 — 449,585 5,003,810 4,115,000 82.24 
Omega 1,433,147 — _ 1,433,147 765,000 53.37 
Alpha 867,513 i te 867,513 128,340 14.80 
Total $10,094,234 $287 ,267 $1,112,652 $11,494,153 $6,508,340 56.62 














> Subsequently assigned to Overseas Development Bank. 


© Subsequently assigned to Exeter Drilling & Exploration Co. 
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wholly owned subsidiaries, claimed the NOPI which purport- 
edly represented a right to receive 25% of all future reve- 
nues subject to very few deductions for expenses. In 
January 1, 1975, valuation of IARF’s properties NOPI, if 
valid, would pay Colorado $23.4 million of future net reve- 
nues with a present value, after discount at 10% per annum, 
of $10.5 million. 


Colorado or its subsidaries had kept fractional interests in 
certain properties sold to IARF or reserved production 
payments therefrom. Its subsidiaries held properties which 
Colorado had purported to sell to IARF and had been paid 
for but had failed to transfer. 


Finally, Colorado held interests in the limited partnerships 
which it had acquired during the period it was attempting to 
honor cash surrender requests. It would seem that funds 
IARF had paid Colorado for property were diverted for this 
purpose, which may explain Colorado's inability to clear title 
and deliver the property purchased. Other interests in the 
partnerships, in the form of parallel funds for officers and 
employees of Colorado, were also involved due to their 
association with Colorado’s actions and, in some cases, 
financing the employees had received from Colorado. 


Since the Bottger class action was directed against Colo- 
rado and its affiliates, among others, to recover damages 
allegedly suffered by the limited partners from generally the 
same transactions the IARF trustee was challenging, it was 
necessary to effect a joint disposition of these claims and 
counterclaims. That goal was facilitated by the fact that the 
ultimate beneficiaries of both the reorganization proceeding 
for IARF and the class action were the same. There were 
legally significant differences in the character of causes of 
action available to the IARF trustee and the Bottger class 
plaintiffs, respectively, which mutually reinforced their com- 
bined case against Colorado, but these legal differences 
would have an effect on the manner the recovery would be 
divided among the limited partners. 


Recoveries by the IARF trustee as representative of the 
limited partnership entities would be added to the assets of 
those estates increasing the present value of the partner- 
ship interests held. In a sense, recoveries in the class action 
would be applied in exactly the opposite manner. They 
would be recoveries on a damage claim with the damages 
measured by the difference between the limited partners’ 
original investment and the present value of that investment. 
If partners A and B had each invested a thousand dollars 
and the partnership interest of A was now worth $500 and 
that of B $100, A’s damage claim would be roughly $500 
and B’s $900, entitling B to a larger proportion of any 
recovery from Colorado on a damage basis than A would 
receive. Conversely, a recovery by the IARF trustee on 
behalf of the estate which increased the present value of 
each property uniformly by, say, 25% would benefit partner 
A by $125 and partner B only by $25. 


The trustee and the Bottger plaintiffs accordingly had to 
agree on how to divide the benefits they could obtain from 
Colorado as a pre-condition to the Colorado settlement. We 
discuss that preliminary requirement in the fairness section 
of this report, noting here merely that it was based on 
allocating 12%2% of the net value of the |ARF estate to be 
distributed in proportion to the losses suffered by limited 


partners in recognition of the damage claim aspect. 


All of the assets recovered from Colorado and the corpora- 
tions and persons associated with it are transferred to IARF 
and IARF is paying all the obligations assumed in the 
Colorado settlement. This was a practical necessity since 
the assets consist, for the most part, of fractional interests in 
properties already owned by IARF which it would be uneco- 
nomic to segregate or sell separately. Conceptually, the 
class action beneficiaries are exchanging their undivided 
interest in the recovery for 121/2% of the stock of the 
reorganized company; the remaining 872% is to be dis- 
tributed to the same persons for the net assets already 
owned and their undivided share of the joint recovery. 


The settlement with Colorado involved a cash payment to 
Colorado of $3,841,000 and transfer to Colorado of title of 
certain equipment valued at $272,308 located on properties 
owned by Colorado or its subsidiaries, which had been 
included in IARF’s equipment leases and subleased to 
Colorado. The trustee of IARF and the Bottger plaintiffs also 
released all other claims against Colorado and its subsidi- 
aries. That portion of the settlement was based on Colo- 
rado’s bankruptcy which precluded any significant recovery 
on mere unsecured debts. 


Colorado released all claim to the NOPI interest, surren- 
dered its joint ownership and production payment interest in 
properties owned by IARF, transferred to IARF the Lake 
Beouf and Duncan Slough properties together with accumu- 
lated escrowed income therefrom, and all of the interests in 
the limited partnership held by Colorado as a result of the 
parallel fund and redemption transactions. 


Table IV, which follows, summarizes the properties and 
interests received by the IARF trustee under this settlement 
and their value. Each of the interests represented, in one 
form or another, a right to oil and gas to be produced from 
IARF’s properties. Accordingly, the values are based on the 
Kravis valuation as of January 1, 1975, discussed more fully 
in the valuation section and are part of the overall value on 
which the plan is based. 


This settlement, including the agreement as to the allocation 
of 121/2% of the enlarged IARF estate for distribution in 
satisfaction of the class action claims, was approved by the 
reorganization court on October 14, 1975, and by the class 
action court February 20, 1976. The Colorado settlement 
did not release the other defendants in the class action. The 
allocation agreement provides that all recoveries against the 
unrealeased defendants will also be added to the IARF 
estate but will be allocated 


“(A)mong all of the presently existing IARF limited 
partnerships on a pro rata basis in accordance with 
the difference between each such partnership's origi- 
nal capital and the estimated value of its assets on the 
date of such allocation, to the end that a partnership 
whose loss has been greater shall receive a greater 
portion of the settlement proceeds.” 


The IARF trustee has received $382,187 in cash settle- 
ments from other class action defendants. 


C. Other Litigation 
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@ Present value, discounted at 10% per annum, of future net 
revenues accruing to NOPI from proven reserves (100%) 
and probable reserves (50%). 

> At salvage value. 


© Not including net revenues accumulated, of approximately 


Table IV A 
(000s omitted) 


Net Operating Profits Interest Parallel 
Fund and 
Accumulated Present Property & Limited 
During Value Equipment Production Partnership 

Partnership Proceeding 06/01/75. Cash Paid Surrendered” Net Payments _ Interests Total 
1967-3 $ 42 Sve $( 50) $( 16) $ 48 $ — $ 19 S167 
1967-4 173 874 ( 259) ( 63) 725 49 151 925 
1968-1 247 442 ( 287) ( 44) 358 173 (Ae 606 
1968-2 115 515 ( 162) ( 43) 425 173 66 664 
1968-3 580 1,897 ( 770) (57) 1,650 509 647 2,806 
1968-4 275 1,454 ( 421) ( 13) 1,295 106 371 WAL 
1969-1 43 296 (te) (te) 265 56 38 359 
1969-2 427 1,227 ( 550) ( 12) 1,092 —_ 158 1,250 
1969-3 254 984 ( 352) ( 6) 880 - 242 1,122 
1969-4 389 1,211 ( 510) ( 7) 1,083 _~ 358 1,441 
1970-1 123 283 (32) (.. ot) 253 _ 3 256 
1970-2 100 825 ( 183) (75) 737 1,216°¢ 1,953 
1970-3 23 500 (oak) (3) 447 1,216¢ “= 1,663 
Total at present 

value $2,791 $10,5804 $(3,841) $(272) $9,258 $3,498 $2,128 $14,884 





$1.1 million cash. 


4 In presenting the settlement for court approval, the trustee 
properly emphasized the estimated “market value” of the 
property interests, computing by reducing the present val- 
ues shown above by 15% of proven reserves and a slightly 
more complicated adjustment of probable reserves. 





Many other disputes have been resolved during the pro- 
ceedings which are not necessary to describe in detail. A 
complicated series of claims and contentions between IARF 
and KRC was settled by the respective reorganization 
trustees in March 1976, on terms which involved a payment 
of $595,842 by KRC to IARF and a payment of $184,945 by 
IARF to KRC, made in 1976. All intercompany claims were 
resolved except an action brought by the KRC trustee 
against Lark and others with respect to its cash purchase of 
the assets of the three earliest IARF partnerships several 
years ago. Lark contends it paid an exorbitant price for the 
properties at the direction of King, who was then managing 
both groups. IARF is only indirectly involved in the litigation 
since the three partnerships were terminated at that time 
and are not part of this case. Lark asserts and the IARF 
trustee denies that Lark is entitled to trace the proceeds of 
its purchase to the investments made of those funds in 
subsequently organized IARF partnerships. 


Accounts were settled between IARF and RRC in 1975 
resulting in a net payment of $105,000 to IARF. The estate 
has pending various disputes with nonaffiliates arising from 
normal operating problems of its oil and gas business. A 
provision for a possible liability of $200,000 was made in the 
December 31, 1974 balance sheet used herein relating to 
development of a Canadian well by a nonaffiliate co-owner/ 
operator. The matter has not yet been decided, and the 
trustee denies any liability. 
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Debtor is a party to a proceeding before the Federal Power 
Commission as to the status of the prices at which it has 
been selling natural gas. Debtor has relied since 1971 ona 
claim of small producer status to make certain price in- 
creases without following the tariff procedures for price 
increases. It asserts that it is entitled to small producer 
status or, in the alternative, to the additional rates which it 
could have claimed by tariff amendments. About $1.8 million 
of revenues collected as of December 31, 1974, would be 
refundable if neither defense is sustained. Counsel are of 
the opinion that no refunds will be required. 


Ill. SUMMARY OF THE PLAN 


The plan would create a reorganized company to carry on 
the oil and gas business, which debtor conducted as sole 
general partner of the 13 limited partnerships. The reorga- 
nized company would acquire all of the assets and pay, in 
cash, the liabilities of debtor and the limited partnerships, to 
the extent allowed by the court. 


Certain affiliate claims (‘subordinated claims’) will be den- 
ied any participation if the court finds such claims should be 
disallowed or subordinated to the interests of the limited 
partners, since the claims of the limited partners will greatly 
exceed the value of the estate. For the same reason the 
common stock of IARF, all owned by IAMC, will not partici- 
pate in the reorganized company. 





@ | 


In accordance with the terms of the Bottger settlement, 
121/2% of the stock of the reorganized company will be 
distributed in settlement of the claims of the class of limited 
partners for damages suffered from the alleged misrepre- 
sentations involved in the creation and operation of this 
complex of partnerships, and the remaining 871/2% of the 
stock will be distributed to limited partners for their present 
interest in the limited partnerships. While the ultimate bene- 
ficiaries are the same, the two blocks of shares will be 
allocated among them on a different basis. 


The 871/2% of the stock will be distributed directly to limited 
partners in proportion to the net present value of their 
respective interests in the assets to be acquired by the 
reorganized company. The 121/2% of the stock will be 
distributed as determined by the court, in the class action, 
generally in proportion to the losses suffered by the limited 
partners, i.e., the difference between their original invest- 
ment and the value of their recovery under the plan. The 
121/2% will be subject to such fees and costs as the court 
may award in that case. 


The initial board of five directors will be appointed by the 
court, who will serve until new directors are elected at the 
first meeting of shareholders. The plan requires that the first 
meeting be held within six months after the plan is consum- 
mated. Seven directors are to be elected at that time, 
unless, by majority vote, the shareholders authorize the 
enlargement of the board to nine persons. 


The plan imposes a special restriction on the initial board of 
directors. They are authorized to solicit and examine offers 
for a merger or sale of the reorganized company, but are 
prohibited from submitting such an offer to the shareholders. 
Any such action is reserved to the elected board of directors 
who will take office about six months later. The purpose of 
the restriction is to provide sufficient time to consider any 
such proposal and to assure that the decision on any such 
fundamental step will be dealt with by directors elected by 
the shareholders. 


IV. VALUATION 


Chapter X requires that, to be approved and confirmed by 
the court, the plan of reorganization must be “fair and 
equitable” (Sections 174 and 221(2)). Fairness depends on 
the value of the assets available to satisfy the various 
classes of interests. As the Supreme Court has said, this 
requires 


“a prediction as to what will occur in the future, an 
estimate, as distinguished from mathematical certi- 
tude, is all that can be made. But that estimate must 
be based on an informed judgment which embraces 
all facts relevant to future earning capacity and hence 
to present worth, including, of course, the nature and 
condition of the properties, the past earnings record, 
and all circumstances which indicate whether or not 
that record is a reliable criterion of future perform- 
ance." 
% 
In the present case, however, the absolute value to be 
assigned is not critical. Due to the settlements and the large 
amount of cash generated by a business of this character, 
all creditor claims are being paid in cash. The new common 


stock will represent full ownership of a substantial, going oil 
and gas business and little turns on the exact amount to be 
assigned to its total value. The relationship, in terms of 
value, among the interests owned by the various partner- 
ships is important since the allocation of the stock turns on 
the relative values. 


In reorganization proceedings involving the manufacture of 
specific products or provisions of services, reasonable fore- 
seeable earnings are capitalized at an appropriate rate 
which reflects the business risk of the enterprise. In this 
Case IARF is engaged in the production and sale of oil and 
natural gas. As a resource company, IARF is necessarily 
dependent for its revenues upon wasting assets. The appro- 
priate method of valuing such wasting assets involves 
discounting net cash receipts to present value using an 
appropriate discount rate. This method provides both for a 
return of capital and a predetermined rate of income on that 
capital. 


Aside from accumulated cash and the usual current receiva- 
bles and payables incident to its business, the assets in this 
estate consist of oil and gas properties and the related 
equipment, ownership of which was perfected in the settle- 
ments described above. 


When the proceeding commenced in 1972, the estate had 
interests in approximately 366 producing wells, excluding 
multiple wells in certain water flood properties. The proper- 
ties included 37 wells in Canada, the balance being located 
in ten states. The Oklahoma, Texas, New Mexico area 
included 190 wells, California 51 and Pennsylvania 39. By 
mid-1975, there were 325 producing wells. 


In accordance with the usual practice in the industry, 
ownership of most producing properties is shared with other 
companies and subject to various royalty interests. Debtor 
operates 138 of the wells for the account of itself and the 
other persons interested therein, while the remaining wells 
are operated by other interests. 


The petroleum engineering firm of Raymond F. Kravis and 
Associates, Inc. (“Kravis”),” of Tulsa, Oklahoma, were re- 
tained to appraise the oil and gas properties as of January 
1, 1973. The Kravis report was revised as of January 1, 
1975, since many of the uncertainties and contingencies as 
to ownership of properties and obligations have been re- 
solved by the settlements. 


The procedure in developing this appraisal followed the 
established industry practice. Forecasts for gross production 
of oil, condensates or gas from producing units on a yearly 
basis throughout the economic life of the property were 
prepared. Kravis determined the cash flow by multiplying 
production by the individual product prices. Applicable ex- 
penses, such as direct lease expenses, taxes, and transpor- 
tation charges, workover and compression costs, and any 
capital expenditures necessary to produce the reserves 
forecast were deducted. IARF’s percentage of the resulting 
net revenue for each year was discounted to present value 
using a 10% ‘actor (compounded monthly). 


IARF has largely settled production, /.e., wells or leases 


which have been in production for several years and have 
established a reliable trend. Kravis’ figures, however, do 
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take into account uncertainties as to future production from 
these reserves. This was done primarily by classifying a 
given reserve as proven, probable or too speculative to 
value.§ 


Approximately two-thirds of IARF’s reserves are gas and 
one-third is oil. The gas is committed for the most part to 
contracts subject to Federal Power Commission jurisdiction 
and the oil is “old oil,” the price of which is also presently 
regulated. IARF has benefitted only to a limited degree from 
the recent sharp price increases in unregulated oil and gas 
prices. 


Kravis used the product prices in effect on January 1, 1975. 
In the case of the natural gas reserves prices were esca- 
lated in accordance with the gas contracts. Assumptions 
were made as to the extent to which contract terminations 
would permit price adjustments. 


Table V (P. 33) shows, on an annual basis, Kravis’ conclu- 
sions as to receipts and direct expenses for all the proper- 
ties as of January 1, 1975. No allowance is included for 
general and administrative expenses, and no distinction is 
made at this stage between proven and probable reserves. 


Table V 
(000s omitted) 


PROVEN RESERVES 


Work- 
over & 

Gross Production Develop Net 
Year Revenue” Expenses ment Revenues 
i975 $ 7,596 $ 1,583 $ 259 $ 5,754 
1976 7,529 1,583 152 5,794 
1977 8,487 1,550 118 6,819 
1978 7,861 1,433 — 6,428 
1979 6,630 1,315 55 5,260 
1980 5,646 1,190 46 4,410 
1981 4,371 1,057 17 3,297 
1982 3,518 948 5 2,565 
1983 3,074 861 — 2,213 
1984 2,929 783 45 2,101 
1985 2,647 706 — 1,941 
1986 2,242 608 — 1,634 
1987 1,857 526 — 1,331 
1988 1,482 445 — 1,037 
1989 1,220 373 — 847 
$67,089 $14,961 $ 697 $51,431 
Thereafter 9,882 3,042 344 6,496 
$76,971°* $18,003 $1,041 $57,927 


PROBABLE RESERVES 


Produc- Work- 
tion over & Combined 
Total Ex- Develop Net Net 

Sales penses ment Revenues Revenues 
$ 178 $ s825:\c $8055 $( 1,002) $ 4,752 
1,037 180 7 850 6,644 
1,163 180 205 780 7,597 
1,902 256 422 1,224 7,652 
2,702 280 15 2,407 7,667 
4,099 214 6 3,879 8,289 
3,963 216 4 3,743 7,030 
3,807 220 19 3,568 6,133 
3,832 237 a 3,591 5,804 
3,424 224 7 3,193 5,294 
2,938 197 13 2,728 4,669 
2,410 170 — 2,240 3,874 
1,979 167 — 1,812 3,143 
1,789 175 70 1,544 2,581 
+,418 174 a 1,244 2,091 
$36,641 $3,015 $1,827 $31,799 $83,220 
2,258 333 _ 1,925 8,421 
$38,899" $3,348 $1,827 $ 33,724 $91,641 


* Including royalty income of $1,088,948 proven and $178,092 probable which was omitted from the schedule introduced in 


evidence, but included in the totals thereon. 


Revenues from proven reserves taper off as they are 
extracted. The expected proving up of the probable re- 
serves would maintain the present level of revenue over a 
longer period, but merely delays somewhat the period of 
decline. Discovery and development of new reserves are 
essential to a continuing operation. 


The trustees retained Norman E. Waldie, an appraiser, to 
value the equipment which IARF was using in wells or has 
in inventory. The total undiscounted salvage value for the 13 
partnerships was appraised at $8,231,744. The present 
value depends on assumptions as to the time and manner 
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of salvage. The trustees combined the pricing information 
provided by the appraiser, the operating well-life forecasts 
of Kravis and necessary adjustments for interests of co- 
owners to determine a present value of $4,665,005. 


The following Table VI assembies, by partnership, the 
valuation data as to the reserves and equipment. It should 
be noted that only half of the estimated revenues from 
probable reserves is included in the valuation, the 50% 
reduction being a standard allowance for the uncertainties in 
measuring probable reserves. 

















Table VI 
(000s omitted) 


Estimated 


Future Reserve Pre-payments 


Reserves Equipment and 
Natural Condensate Crude Oil "/o of Present Present Production 
Gas—Mcf Barrels Barrels Proven __ Probable Value Value Payments? Total 
1967-3 3,024 2 == $i’ Sel, So 2030 2$> Zag $ 7 $— $ 295 
1967-4 9,258 108 683 5,011 1,142 3,396 308 70 3,774 
1968-1 5,510 14 153 2,284 os 1,594 143 174 1,911 
1968-2 3,835 40 167 3,542 — 1,887 562 174 2,623 
1968-3 12,450 178 816 9,424 2,442 7,401 1,997 — 9,398 
1968-4 5.755 6 1,469 7,469 2,611 5,801 518 150 6,469 
1969-1 2,283 1 280 826 1,030 1,001 305 = 1,306 
1969-2 13;777 44 964 6,620 2,411 4,763 325 33 5,121 
1969-3 10,246 74 910 5,387 2,731 3,895 213 58 4,166 
1969-4 22,325 13 672 7,646 2,262 4,649 105 61 4,855 
1970-1 4,657 55 107 2,033 360 1,124 125 78 1,327 
1970-2 7,746 50 291 4,819 992 3,275 38 70 3,383 
1970-3 3,621 44 136 2,529 664 1,970 21 — 1,991 
IARF = = = = — — 15° _ 15 
104,487 629 6,648 $57,917 $16,858 $41,044 $4,682 $868 $46,634 
Proved 93,088 562 3,582 $33,680 
Probable 11,398 68 3,065 7,364 
Total 104,486 630 6,647 $41,044 


* Production payments and prepayments deducted by the 
appraiser from revenues are added back, since parts of 
them were released in the Colorado settlement and the 
balance is already reflected as liabilities. 


> Including undeveloped property appraised at $40,000. 


© Office equipment at depreciated cost. 





The effect of the trustee’s valuation can most readily be 
shown by adjusting the December 31, 1974, balance sheet 
to reflect the proposed changes: 


Table VII 
(000s omitted) 
Consum- 
Adjust- mation of Pro 
12/31/74 ments settlements Forma 
Cash 2 
$ 9,373 $ 3828 $(6,589) $ 3,166 
Other current assets 1,180 1,180 
Settlements receivable 2,393 (2,393) — 
Current assets “$12,946 $ 4,346 
Property and equipment, 
net 18,506 28,128 46,634 
Deferred interest 273 273 


Assets $31,723 $28,510 $(8,982) $51,253 
Current liabilities “$ 1,124 § | Sey Be  § “1,124 
Settlements payable 5,716 3,266 (8,982) _ 
Noncurrent liabilities 437 437 





Consum- 
Adjust- mation of Pro 
12/31/74 ments settlements Forma 

Liabilities $ 7,277 $ 3,266 $(8,982) $ 1,561 
Deferred income tax 1,819 (288) ¢ 1,531 
Partners’ equity 22,5244 25,532 48,056 
IARF stock 105 105 
Total $31,725 $28,510 $(8,982) $51,253 


@ Recoveries on causes of action. 
> Not estimated. 


© $815,000 of the adjustment is already reflected in the Audtor's 
December 31, 1974, combined balance sheet. 


4 As shown in Table VIII which follows, the combined partners’ 
equity differed from the $22,386,000 figure used in that Table 
through the addition of the $815,000 tax adjustment referred to in 
the preceeding footnote and the deduction of $659,000 of intercom- 
pany investments. We have not corrected for a $2,000 difference 
arising from rounding. 


Application to the individual partnerships is shown in the two 
following tables. Table VIII being the December 31, 1974, 
book value of each partnership and Table IX indicating the 
Trustee’s valuation adjustments as of January 1, 1975. 
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Table IX 
(000s omitted) 























Property & Equipment Value Con- 
Balance Of Adjustment Allocation of tributed To 
Book Equity NOPI Of Tax Allo- Recovery In Exclusion of New Com- 

12/31/74 Book Appraised Settlement cations Litigation Investments pany 
1967-3 $ 124 $( 258) $ 295 G 22) $ 20 $ 17 $.— $ 176 
1967-4 429 ( 1,847) 3,774 (270) 189 47 _ 2,322 
1968-1 850 ( 780) 1,911 ( 137) ee 17 — 1,861 
1968-2 878 ( 988) 2,623 ( 159) 2 5 ( 8) 2,353 
1968-3 2,473 = ( 2,873) 9,398  ( 585) 105 39 ( 28) 8,529 
1968-4 1,591  ( 2,531) 6,469 ( 449) 318 48 ( 25) 5,421 
1969-1 455 ( 715) 1306 ( 91) 153 33 ( 17) 1,124 
1969-2 4,275 ( 2,193) 5,121 ( 379) 23 54 (130) 6,771 
1969-3 3,296 ( 1,570) 4,166 ( 304) 67 53 (196) §,512 
1969-4 3,520 ( 1,914) 4,855 ( 374) 83 34 (255) 5,949 
1970-1 1,261 ( 718) ia a 35 18 ~~ 1,835 
1970-2 2,366 ( 1,514) 3,383 ( 255) 33 14 - 4,027 
1970-3 850 ( 591) 1,991 ( 154) 75 3 _ 2,174 
Partnership total $22,368  $(18,492) $46,619  $(3,266) $1,103 $382 $(659) $48,054 
IARF we tw 15 isk i iad — 105 
Consolidated total $22,473  $(18,507) $46,634  $(3,266)" $1,103 $382 $(659)* $48,159 





The total NOPI settlement was $3,840,740 in cash and relinquish- 
ment of equipment carried at $245,000, a total of $4,084,740. The 
12/31/74 audit recorded only $819,562 of this liability. The 12/31/74 
book equity is accordingly reduced by the $3,266,178 balance, 
which was paid in 1976. 


>The consolidation is expected to reduce the total deferred tax 
liabilities for the individual partnerships reflected in the 12/31/74 
balances by $481,495, and $621,506 of tax savings are expected to 
be realized upon consolidation from the net operating losses of 
certain partnerships. These benefits are allocated to the partnership 
which are their source. 


© The Bottger settlement provides that the estate’s share of cash 
recoveries from persons sued shall be applied in proportion to the 
losses suffered by the partners. The allocation is in proportion to 
the difference between the original investment and the adjusted 
value of the partnership equity. 


* Gross holdings of partnership interests are eliminated since such 
investments are not assets which the new company will receive. 
Recognition is given to such investments in the allocation of the 
new stock. , 





These pro forma statements are used as simplified analyti- 
cal tools. We have not considered and are not determining 
herein the actual accounting adjustments which would be 
appropriate for the reorganized company, and have passed 
over as immaterial for the purposes of this report such 
matters as the status of the deferred interest account. 


We are satisfied that the method used by the trustee was 
appropriate and with one further adjustment produces a 
reasonable value as of January 1, 1975, for the reorganized 
company. No estimate was made, or is necessary here, as 
to the amount to be deducted for the fees which wili be 
allowed in this case or for certain other contingencies. We 
will use a $45 million equity figure, equal to $18 a share for 
the 2.5 million new shares to be issued under the trustee’s 
plan. This does not assume that $3 million is an appropriate 
reserve for expenses and contingencies. That question is to 
be subsequently determined by the court. But the $45 
million does seem to be of the right order of magnitude, and 
a modification of that amount in either direction within a 
realistic range of variation would not affect the results. 


The pro forma statements as adjusted by the trustee allow 
for the major changes, through settlement or otherwise, 
which have been consummated since January 1, 1975. The 
operation of producing properties is essentially a matter of 


converting reserves into money by extracting and selling oil 
and gas. But this change is also implicit in the discounted 
cash flow valuation. Unless actual operations deviate mate- 
rially from the engineering forecasts, operations do not 
change the aggregate value of the assets. 


V. FAIRNESS, FEASIBILITY AND OTHER MATTERS 


Chapter X requires that, before the judge may approve a 
plan, he must find it to be “fair and equitable” (Sections 174 
and 221(2)). This standard means essentially “that each 
security holder in the order of his priority receives from that 
which is available for the satisfaction of his claim the 
equitable equivalent of the rights surrendered.”? In the 
present case issues of rank and priority are absent since the 
plan pays all creditors in full. The fairness questions turn on 
the treatment among the limited partners. 


IARF, the corporate Debtor, is the sole general partner in 
each of the 13 limited partnerships with exclusive right to act 
for the partnership entities. As a general partner, Debtor has 
title to all the partnership property and is liable for all the 
debts of the partnership. The court has exclusive jurisdiction 
over all the property of the limited partnerships (Section 111 
of Chapter X) and over all claims against the partnerships or 
their property (Section 106(1) of Chapter X).1° But the 
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Insofar as creditors of the partnerships are concerned, 
limited partners are free from personal liability but occupy 
an equity position junior in all respects to the debts of the 
partnership. Hence, the provisions of the plan providing for 
payment of all allowed claims are fair and equitable to both 
the creditors and the partners. 


Each of the 13 limited partnership agreements states that all 
capital is provided by the limited partners and that, upon 
dissolution, after paying all liabilities including all costs of 
dissolution, the general partner “shall distribute the remain- 
der rateably to the limited partner's individual accounts.” No 
provision is made for a limited partner to receive anything 
from the partnership prior to dissolution, except for the cash 
surrender provision which is conditioned on a resale of the 
interest for at least the defined cash surrender value to a 
broker-dealer, and a provision for reinvestment for the 
account of the limited partner of excess cash receipts in a 
subsequent limited partnership. Neither of these alternative 
provisions is capable of performance. 


The economic interest of a limited partner is thus essentially 
a right to have the partnership property managed for his 
benefit and ultimately to receive the net proceeds thereof. 
Although the investment of a limited partner is not a loan or 
debt, the interest is a claim against the property of the 
Debtor under the broad definition of claim in Section 106(1) 
of Chapter X. 


From the viewpoint of partnership law, the pian involves a 
dissolution of the limited partnerships. The partnership 
agreements expressly provide for amendment of the agree- 
ment and for dissolution of the partnerships by an affirma- 
tive vote of limited partners owning not less than two-thirds 
of the limited partnership capital. The same note is required 
by Chapter X for acceptance of the plan. Under the partner- 
ship agreements a two-thirds vote is also sufficient to make 
any amendments to the agreements. 


The plan provides, as do the partnership agreements, for 
payment of the partnership debts and costs of dissolution, 
and distribution of the balance to the limited partners 
individually. The plan does not change the purpose of the 
partnerships, which was to acquire oil and gas properties 
and operate them to exhaustion for the benefit of the limited 
partners. Nor is the pooling of all 13 partnerships into a 
single entity a radical departure. All of the limited partners 
made their investments in advance without knowledge of 
the particular properties in which Debtor would invest their 
funds, and authorized automatic reinvestment in subse- 
quent partnerships of any capital recovered. 


All of the assets of the 13 partnerships have been under 
Debtor's titie and its authority to act for the partnerships is a 
fiduciary interest to be exercised for the partnerships’ bene- 
fit. Substantive rights are to be found in the partnership 
agreement and partnership law. 


common management since they were created. Ownership 
of important properties is shared among partnerships; part- 
nerships are limited partners in other partnerships, and 
limited partners hold interests in several partnerships. The 
aggregate assets are sufficient to form a viable crude oil 
company but not to create 13 separate businesses. 
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We conclude that the provisions of the plan which would, in 
substance, consolidate the 13 partnerships into a reorga- 
nized company and substitute the stock of the reorganized 
company for the limited partnership interests now held by 
limited partners, on the basis of the present value of those 
interests, are fair and equitable. 


A. The Debtor, Its Stockholder and John M. King 


The Debtor had no capital investment in the limited partner- 
ships and their property. Although it had a nominal capital of 
$1 million, the record shows that none of this was actually 
made available to it before the proceeding began. The 
trustee has recovered and holds a $100,000 special bank 
deposit maintained in Debtor’s name. 


The partnership agreements provided that the “net cash 
receipts” of each partnership should be divided, 95% to the 
limited partners accounts and 5% to the Debtor. The term 
“net cash receipts” was defined very differently from the 
“net operating profits” previously discussed, being the bal- 
ance after all expenditures, including capital expenditures 
and the NOPI payment. Debtor undertook to direct and 
control the affairs of the partnership and to “use its best 
efforts to carry out the purposes of the limited partnership.” 


Provision was made for reimbursing Debt r for all expenses 
incurred in organizing and conducting the limited partner- 
ship business, such reimbursements being in addition to the 
5% and deductible in computing net cash receipts. Debtor 
was exonerated from liability “for errors in judgment or for 
any acts or omissions unless caused by the willful miscon- 
duct of its employees.” 


Prima facie, a 5% interest in an equity with a $48 million 
present value would be worth $2.4 million to Debtor. Since 
Debtor’s prospective expenses are trivial, that value would 
flow to its stockholders if there were no countervailing 
considerations. 


The Debtor is primarily liable for the not insubstantial 
expenses of this proceeding, but more fundamentally it is 
clear from the record that the efforts of Debtor and of the 
corporations and individuals who controlled and acted in its 
name were directed more to exploiting than to fostering the 
interests of the limited partnerships to which Debtor, as sole 
general pariner, had the highest fiduciary obligation. Not 
even the broad exculpatory language in the partnership 
agreements is sufficient to protect the Debtor from legal 
liability to its limited partners, since it does not cover “willful 
misconduct,” and limited the authorization for Debtor to deal 
with affiliates to “agreements on competitive terms.” There 
is no need to embark on a detailed examination of the 
numerous improvident transactions." 


This case calls for a strict application of the principle 
established in Taylor v. Standard Gas & Electric Company, 
308 U.S. 307, 323 (1939). When, as here, the estate is 
insufficient by a large margin to make the limited partners 
whole, such subordination would preclude Debtor's sole 
stockholder from receiving any interest whatever in the 
reorganized company.'2 The same considerations apply to 
certain limited partnership interests owned by former offi- 
cers, principally John M. King.'3 The plan authorizes their 
subordination, if the reorganization court so determines. 
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B. Allocations Among Limited Partnerships and Bottger 
Settlement 


The division of the new stock among the 13 limited partner- 
ships in proportion to the present value of assets transferred 
to the reorganized company is fair and equitable. The 
properties owned by the partnerships were valued simulta- 
neously in a uniform manner, so the appraised values at 
January 1, 1975, are acceptable as an appropriate measure 
of the relative share of each partnership. The effect on value 
of the various settlements made by the trustee and tabu- 
lated above was significant in amount and requires further 
consideration. The details of the allocation are discussed in 
Appendix A. 


In the Bottger settlement, it was agreed that 12'/2% of all 
stock of the reorganized company, or 12'/2% of the net 
proceeds of any liquidation, should be distributed through 
the class action case to the class of limited partners in 
proportion to their losses, defined as the difference between 
the present value of their partnership interests and their 
original investment. The 121/2% allocation is a settlement 
figure. Essentially, it was based on the concept of allotting 


the equivalent of half of the 25% NOPI value recovered from 
Colorado to the damage claim phase of the joint compro- 
mise. 


The parties were fully aware that 12'/2% of new stock is not 
mathematically equivalent to half of the NOPI value. The 
estate received substantial other considerations and made 
substantial additional payments. These factors and the 
claims asserted in the class actions against Debtor and the 
limited partnerships themselves all entered into the ultimate 
agreement that 12'/2% of the equity was a fair and equitable 
settlement of the entire complex of issues. We agree with 
that conclusion. 


Table X, page 46, computes the approximate share of each 
partnership in the net assets, at present value, of the 
reorganized company. The computation is the same as that 
proposed by the trustee although the NOPI settlement 
adjustment discussed in Appendix A changes each of the 
figures. The adjustment is significant for partnership 1967-3 
but alters the proposed allocation to the other partnerships 
only slightly. 


Table X 
(000s omitted) 


NOPI Owned by other 
Trustee’s Settlement Partnerships 

value Adjustment ——————— - 

Partnership (Appendix A) (Appendix A) % Value 

1967-3 $ 176 33 20.17 $ ( 42) 

1967-4 2,322 1 27.87 (647) 

1968-1 1,861 124 14.69 (292) 

1968-2 2,353 11 9.75 (234) 

1968-3 8,529 85 9.44 (827) 

1968-4 5,421 (99) 3.79 (220) 

1969-1 1,124 (34) 0.59 (7) 

1969-2 6,771 48 0.12 (10) 

1969-3 5,512 (29) 0.07 (4) 
1969-4 5,949 20 
1970-1 1,835 32 
1970-2 4,027 (102) 
1970-3 2,174 (90) 

$48,054 -0- $(2,283) 











Investment in Outstanding interests % of 
other =7 > +t = 7 eeorgenaed 
Partnerships % Value Company Shares? 
$ 79.83 $ 167 0.348 8,700 
72.13 1,676 3.488 87,200 
85.31 1,693 3.523 88,075 
38 90.25 2,168 4.512 112,800 
143 90.56 7,930 16.502 412,550 
104 96.21 5,206 10.834 270,850 
63 99.41 1,146 2.385 59,625 
415 99.88 7,224 15.033 375,825 
660 99.93 6,139 12.775 319,375 
860 100.00 6,829 14.211 355,275 
100.00 1,867 3.885 97,125 
100.00 3,925 8.168 204,200 
100.00 2,084 4.336 108,400 
$2,283 $48,054 $100.00 


$2,500,000 





@ A preliminary allocation of the 2.5 million shares to be issued under the plan. This allocation is before the adjustments discussed 


below and is for computational purposes only. 





The table reduces the present value of the net assets ot 
partnerships owned in part by other partnerships by an 
amount equal to the percentage so owned and increases 
the net assets of the partnership owning that interest by the 
same amount. This adjustment does not affect the value of 
the interests owned by other limited partners in the partner- 
ship since interests held within the group are, in effect, 
cancelled. 


The new shares allotted for the 79.83% of the value of 
partnership 1967-3, for example, will be divided solely 
among the outside limited partners who own 79.83% of that 
partnership, giving them exactly the same proportion, as if 
shares were first issued on the basis of 100% of the value of 
partnership 1967-3 and the other limited partnerships that 


share the ownership of that partnership received their 
20.17% thereof. 


Both an addition and a subtraction are involved before the 
final allocation. As explained above, one-eighth of the equity 
value is, under the Bottger settlement, assigned to the class 
action for distribution to limited partners on the basis of their 
losses. However, the limited partnership interests surren- 
dered to the trustee in the Colorado settlement and those 
believed subject to subordination provide a partial source for 
this 2ne-eighth. 


On the basis of the full 2.5 million shares proposed under 
the plan, the allocation would be computed as shown in 
Table XI which follows. 
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The partnerships differ in size and will cease to exist, so the 
number of shares for each partnership is not the important 
figure. Limited partners are concerned with their individual 
allocation, which will be computed by dividing the number of 
shares representing the portion of the adjusted net assets 
provided by each partnership to the reorganized company 
pro rata among the public limited partners who own that 
partnership. The Table XII makes this computation in terms 
of shares per $1,000 of original investment in each partner- 
ship. 


We noted above that the values in the record did not 
provide a reserve for final fees and other contingencies, and 
concluded that reduction of the $48 million total for ihe 
partnership equity, before such a reserve to $45 million $18 
a new share would be a simple and appropriate method to 
allow for the omission. 








The administrative costs, to the extent not covered by the 
small amount of assets owned by the corporate Debtor, 
consist of the costs of operating and dissolving the limited 
partnerships; these are all deductible under the partnership 
agreements before distributing the balance to the limited 
partners. The allocation of those costs in proportion to the 
present value of the respective partnerships seems clearly 
fair. 


The amount to be charged will be determined by the court 
when it acts, in accordance with Chapter X, on the applica- 
tion for allowances and on other pending disputes. The 
payment of such allowances will automatically reduce the 
equity represented by the new shares in strict proportion to 
relative net assets represented thereby, so it is unnecessary 
to provide a special procedure for such allocation. The use 
of the estimated $18 a share allows for such adjustment. 





Table XII 
(000s omitted) 
Original 

Investment Shares Assigned % of 

Original of Present New per value at Original 
Investment Partners” Shares $1,000 $18 a share Investment 

1967-3 $ 2,903 $ 1,713 6,272 3.66 $ 65.88 6.6 
1967-4 9,802 6,124 71,823 11.73 211.14 21.1 
1968-1 4,553 3,572 77,247 21.63 389.34 38.9 
1968-2 3,223 2,654 98,096 36.96 665.28 66.5 
1968-3 14,807 11,425 333,939 29.23 526.14 52.6 
1968-4 13,097 11,416 233,866 20.49 368.82 36.9 
1969-1 6,340 5,937 53,624 9.03 162.54 16.3 
1969-2 15,409 14,700 342,959 23.33 419.94 42.0 
81969-3 13,841 12,502 275,094 22.00 396.00 39.6 
>1969-4 11,268 10,076 302,570 30.03 540.54 54.1 
1970-1 4,691 4,678 92,710 19.82 356.76 30.7 
1970-2 6,323 6,323 195,512 30.92 556.56 55.7 
1970-3 2,630 2,630 103,788 39.46 710.28 71.0 

Total $108,887 $93,750 2,187,500 





® Including parallel funds. 


> Representing the “public” percentage of each partnership 
as shown in Table | above. This differs from the percentage 


shown in the immediately preceding table because the latter 
table deals with present value adjusted to eliminate inter- 
partnership holdings. 





The loss of each public limited partner for purposes of 
sharing in the portion of the new company’s stock to be 
distributed through the class action for damage claims 
would approximate the difference between the present 
value per $1,000 and the $1,000 unit original investment. 


Although the class action case through which the one-eighth 
is to be distributed is independent of the reorganization case 
and the plan, there is one aspect of that case of which 
limited partners should be aware. Rule 23 of the Federal 
Rules of Civil Procedures governing class actions entitles 
potential members of the class to elect not to be a benefici- 
ary of the class action, i.e., to “opt out.” The purpose of that 
right is to permit investors to sue on their own account if 
they do not wish to accept the decisions of the class 
plaintiffs. 


When, as here, defendants in the class action are subjects 
of bankruptcy proceedings, however, the effect of opting out 
of a class settlement takes on a different significance. The 
time for filing claims against IARF has expired, and we are 
informed that this is also true in the bankruptcy cases of 
John M. King and the Colorado Corporation. 


The reorganization plan for IARF will lead to a discharge of 
all liabilities upon the terms set forth in its plan if those terms 
are accepted by the statutory majority of the class. All the 
assets of the Colorado Corporation will similarly be distrib- 
uted in its bankruptcy case in accordance with the terms of 
the settlement which has also been approved by that court. 
A limited partner who “opts out” will not be in a position to 
recover anything from those defendants by an independent 
suit and presumably will thereby lose his share of the 
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121/2% fund provided by the class settlement. Those who 
have already opted out should be given an opportunity to 
reconsider and participate in the settlement. Any limited 
partner dissatisfied with the terms has the opportunity to 
present his objections to the class action court or the 
reorganization court. 


Feasibility 
Feasibility is not a problem in this case. The estate has 
ample cash to pay all obligations provided for by the plan. 


The forecasts shown in Table XII! below indicate a very 
substantial cash flow for the reorganized company. 


Table XIll 


OIL AND GAS OPERATIONS 
(000s omitted) 





Total Total Other Cash 

Year Sales? Expenses Income? Flow 

1975 $ 7,704 $( 4,221) $ 69 $ 3,552 
1976 8,483 ( 3,122) 85 5,446 
1977 9,525 ( 3,253) 125 6,397 
1978 9,652 ( 3,312) 111 6,451 
1979 9,238 ( 2,865) 94 6,467 
1980 9,656 ( 2,657) 90 7,089 
1981 8,258  ( 2,503) 75 5,830 
1982 7,270 ( 2,392) 55 4,933 
1983 6,857 (2,301) 48 4,604 
1984 6,309 ( 2,259) 44 4,094 
1985 5,550 ( 2,116) 35 3,469 
1986 4,620 ( 1,978) 32 2,674 
1987 3,808 ( 1,892) 28 1,944 
1988 3,209 ( 1,890) 62 1,381 
1989 2,578 ( 1,748) 61 891 
Total $102,717  $(38,509) $1,014 $65,222 


@ Existing reserves only. 
> Principally royalty interests. 


The trustee comtemplates that the reorganized company 
would operate as an independent producer of oil and gas 
and would reinvest substantially all of its net cash flow in 
acquisition of additional resources. It was his opinion that 
this procedure, common in the industry, provides the best 
economic return to investors and that payment of current 
dividends is less valuable to the stockholder than the growth 
in value obtained by such reinvestment. 


The trustee estimated that administrative expenses of the 
reorganized company, including the indirect costs of the 
exploration program, would approximate $1.2 million a year. 
Deducting this sum from the Kravis cash flow forecasts from 
existing properties produced the trustee’s cash flow forecast 
from existing properties over the next 15 years, as shown in 
Table Xill. He assumed reinvestment of essentially the 
entire cash flow but did not attempt to estimate the income 
to be produced by the new properties. He also did not 
attempt to forecast the income, after depreciation and other 
noncash charges, or the extent to which the cash flow would 
be subject to income tax. 
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As a natural resource business, the new company will face 
the decision as to how much of its cash flow should be 


_reinvested in new property acquisitions, exploration and 


development and how much should be distributed to its 
shareholders. Size is an important factor in this decision 
since the economic impact of the overhead costs of main- 
taining an adequate ongoing program can be substantial if 
the earning base is small. And the risks of exploration and 
development are serious if a program is too small to provide 
sufficient diversification of effort. 


We believe the decision on such matters of business risk 
and business judgment should be made by the stockholders 
and their elected representatives. The plan provides for an 
expedited first meeting of shareholders and deals specifi- 
cally with the possibility of early negotiations for a merger or 
similar resolution of these long-range business considera- 
tions. We consider these provisions appropriate. 


We conclude thai the plan is fair, equitable and feasible. 
The allocation computations, as to which we suggested 
certain corrections, are no part of the plan itself, so no 
formal amendment regarding the allocation computations is 
required, but the court should determine the principles to be 
followed, in this respect, in implementing the plan. We 
should note that, since not all details were readily available 
in the record and our tabulations involve a degree of 
approximation, the full calculations may differ slightly from 
those shown herein. 


Other Matters 


The plan provides that the common stock of the new 
corporation will have full voting rights. We recommend that 
the plan be amended to provide for cumulative voting. 
Section 216(11) requires that the plan include equitable 
provisions for the election of directors, and Section 216(12) 
specifies that the charter of the new corporation must 
provide “for the fair and equitable distribution” of voting 
power among the security holders. 


Prior to the inception of this reorganization proceeding, 
IARF was subject to the registration and reporting require- 
ments of Section 12(g) of the Securities Exchange Act of 
1934 (15 U.S.C. 78 1(g)), and it will continue to be subject 
to these provisions after reorganization. We recommend 
that, as soon as practicable after confirmation, appropriate 
pro forma financial statements of the reorganized company 
be submitted to our Division of Corporation Finance for 
examination and review. A plan which gives for the first time 
the widely scattered public investors a voice in the manage- 
ment of their property should provide an opportunity for 
representation of different views. 


By the Commission 


George A. Fitzsimmons 
Secretary 





‘King Resources Company and International Resources 
Limited, its subsidiary, 71 B 2921 and 72 B 644, consoli- 
dated (Chapter X); J. M. King, 71 B 1630, adjudicated July 
29, 1975; The Colorado Corporation, 71 B 216, adjudicated 
September 6, 1974. 
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2 The KRC trustee has filed an action against these compa- 
nies alleging that Lark was acting as an accommodation or 
affiliate of KRC which funnelled funds to Lark for the 
purchase, resulting in damages to KRC by reason of 
overpayment for the partnerships’ properties. [ARF was 
named as a coconspirator but any action against IARF was 
stayed. 


3 Actually, the total was $221,000, but KRC and Colorado 
were responsible for $35,000 of the bill. 


4 The equipment leased included items such as casing 
cement in the ground, gravel roads and the like, which could 
not rationally be removed. The lease called for either paying 
a “negotiated” price or returning the equipment. 


5 Consolidated Rock Products Co. v. DuBois, 312 U.S. 510, 
527 (1941). 


8 Parker Petroleum Co., Inc., 39 SEC 548, 559-568 (1959); 
King Resources Company, Corporate Reorganization Re- 
lease No. 316 (August 13, 1975), 7 SEC Docket 615, 622- 
627. 


7 This firm also appraised the oil and gas reserves in the 
KRC reorganization proceeding. Corporate Reorganization 
Release 316, supra, p. 15. 


8 “Proven” reserves are defined as reserves which will be 
produced economically under existing conditions of devel- 
opment. “Probable” reserves are defined as reserves which 
have a substantial basis either through offset production or 
in geological studies to justify drilling or recompleting an old 
well, but which are not confirmed by test data or equivalent 
evidence. 


8 Group of Institutional Investors v. Chicago M. St. P. & 
Poc. R. Co., 318 U.S. 523, 565 (1943). 


10 {nm re Imperial ‘400° National, Inc., 429 F 2d 671 (CA 3, 
1970). 


11 For example, the equipment leases and transactions with 
Colorado. 


12 We have not considered whether the peculiar history of 
the $100,000 fund now held by the trustee may give rise to 
some species of claim other than that based on ownership 
of Debtor's stock. 


13 The interests are in the first six partnerships—67-3 
through 68-4 and in parallel funds to partnerships—69-3 
and 69-4, representing an original investment of about $1.4 
million. 

APPENDIX A 


Allocation of Colorado Settlement Proceeds Among Limited 
Partnerships 


These allocations were submitted to the reorganization 
court in connection with the hearing on the Colorado settle- 
ment. As noted at that time, however, the settlement agree- 
ment itself did not attempt to fix the rights of individual 
partnerships. It is therefore appropriate to consider the 
allocation of the settlement proceeds in the present context. 


In substance, the settlement with Colorado involved a 
package agreement under which the trustee recovered four 
distinct groups of assets and paid Colorado cash and 
certain equipment. The assets recovered consisted of (1) 
certain oil and gas properties which Colorado had con- 
tracted to sell to two partnerships for which it had been paid 
by those partnerships, but it had failed to deliver; (2) 
surrender by Colorado of fractional interests or production 
payments reserved by it on specific properties which it had 
sold to particular partnerships; (3) surrender by Colorado of 
the NOPI interest which applied essentially uniformly to all 
properties held by all partnerships; and (4) surrender by 
Colorado of various limited partnerships interests or equiva- 
lent “parallel fund” interests in specific partnerships which it 
had acquired in one way or another. The consideration paid 
to Colorado was mostly cash, but included items of equip- 
ment purchased by specific partnerships which were now 
needed by Colorado and not by the partnership which had 
paid for them. 


The trustee’s allocation of the first two categories of assets 
is correct. The basis for recovery of the undelivered proper- 
ties was that the partnerships had paid for them but had not 
received them. The trustees received these properties for 
two specific partnerships and they are entitled to them. The 
basis for recovery of the second category of assets; the 
fractional interests and production payments on specific 
assets, is essentially the same. It was asserted that, in 
selling interests in these properties to the specific partner- 
ship involved, Colorado had overcharged the buyer by 
keeping a substantial interest in the property for itself. 


Such overcharges were not limited to these particular prop- 
erties and other partnerships suffered comparable wrongs. 
But Colorado's financial irresponsibility precluded general 
redress. The fact that Colorado still held in some cases a 
portion of the fruits of the misconduct made it possible for 
victims in that particular transaction to recover in kind those 
particular property interests, ahead of Colorado’s numerous 
general creditors. The partnerships with that litigating ad- 
vantage are also entitled to its benefit. 


The principles applied by the trustee in the NOPI aspect of 
the settlement are appropriate. The NOPI charge applied in 
a uniform manner to all partnerships and all properties. As a 
percentage of revenue interest, a fair and equitable alloca- 
tion of the benefit gained by its cancellation is achieved 
automatically by simply eliminating, as the trustee did, the 
NOPI obligation as a deduction from the value of the assets 
of each partnership. 


Equally appropriate is the trustee’s opinion that the $4.1 
million he paid Colorado in the settlement should be treated 
“as being paid solely for IAMC’s NOPI interest.” Unlike 
other transactions complained of, the NOPI benefit to 
Debtor's parent was one of the express terms of each 
investment, and the contention that a presently vested 
property interest in the oil and gas, rather than a future 
contingency, was involved had some legal substance. Al- 
though, as evidenced by the settlement, the trustee of IARF 
had strong counterarguments, his decision to make a sub- 
stantial payment was justified only by the size and difficulty 
of the NOPI issue. This payment accordingly should, as the 
trustee proposed, be charged to each partnership in propor- 
tion to the value of the NOPI obligation saved by the 
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settlement. 


As shown in the Appendix A Table A which follows, how- 
ever, the preliminary allocation failed to accomplish this 
result. The amounts charged for the settlement ranged from 
63.5% to 14.6% of the NOPI saving. 


The NOPI obligation was challenged at the earliest stages 
of this case, but the amount due was regularly computed 
and segregated in a separate fund until the settlement was 
reached in 1975. Hence, the savings comprised two ele- 
ments, the NOPI on oil and gas actually produced during 
the three years preceding the settlement, represented by 
about $2.3 million in cash, and the $10.5 million which is the 
present value of the portion of future production which 
would be taken by the NOPI interest, if that interest were 
valid. 


The preliminary allocation applied the full cash escrow 
toward the settlement, charging the individual partnerships, 
in effect, the full 100% NOPI obligation on production 
realized prior to the settlement, and allocated only the $1 
million difference to future savings, at a rate of less than 
10% on the savings to be realized on future production. 
There is no justification for such a difference, which has a 
material effect due to physical differences in the properties 
held by the various partnerships. The defenses against 
paying the NOPI did not depend at all on the age of the 
property or the date production occurred, and were first 
asserted at a time when all the production involved lay in 
the future. The date Colorado finally agreed to settle for 32 


cents on the dollar has no bearing on the benefits derived 
from the settlement or on the allocation of its cost. 


Appendix Table A also corrects another inequity. The total 
settlement amount includes the equipment transferred to 
Colorado as well as the cash payment. The preliminary 
allocation involved only the cash, simply deducting the 
surrendered equipment from the assets of the particular 
partnerships which owned it. Most of that portion of the 
settlement was accordingly borne by the first six partner- 
ships, 1967-3 to 1968-3. There was no actual relationship 
between the NOPI and the equipment, so this allocation 
was based on the accident of the title. By including the 
equipment value in the total settlement amount to be 
allocated, this inequity is automatically corrected. The extent 
to which an individual partnership's portion of the settlement 
obligation was paid in equipment rather than cash is imma- 
terial. 


The limited partnership and parallel fund interests recovered 
by the trustee from Colorado are a species of general 
damages, rather than recoveries for the partnerships in 
which such interests were outstanding because the basis for 
that recovery was not a specific injury to a particular 
partnership. The partnership interests held by Colorado 
were created in the same manner as all other partnership 
interests. Colorado's subsequent purchase thereof from the 
original limited partner in an effort to satisfy the cash 
surrender clause was not an injury to the issuing partner- 
ship. 


Appendix Table A 





(000s omitted) % 

Needed 

value 
NOPI Cash NOPI Present Total Pro rata Adjustment 
Accumulated Value NOPI Settlement % of Allocation Increase 
Dec. 31, 19742 Jan. 1, 1975 Saving Amount? Saving 32.008 (Decrease) 

67-3 5» "82 $ 72 $ 104 $ 66 63.462 S.- 283 $ 33 
4 126 874 1,000 322 32.200 321 1 
68-1 206 442 648 331 51.080 207 124 
-2 91 515 606 205 33.828 194 11 
-3 421 1,897 2,318 827 35.677 742 85 
-4 212 1,454 1,666 434 26.050 533 (99) 

69-1 41 296 337 74 21.958 108 (34) 
-2 379 1,227 1,606 562 34.994 514 48 

-3 224 984 1,208 358 29.636 387 (29) 
-4 342 1,211 1,553 517 33.290 497 20 
70-1 96 283 379 153 40.369 121 32 

-2 80 825 905 188 20.773 290 (102) 

-3 20 500 520 76 14.615 166 (90) 
Total $2,270 $10,580 $12,850 $4,113 32.008 $4,113 $-0- 


@ Cash accumulated at December 31, 1974, rather than the 
balance on the settlement date in 1975 per the preliminary 
allocated reproduced in Table A above, is used to avoid 
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duplicating part of the January 1, 1975, appraisal by includ- 
ing some half million dollars produced in 1975. 


> Cash and equipment, per Table IV. 
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